Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



v3 



^$:iWtr^^ 



A 



m^.^' 



i5C 






K'-n 



1^: 



Cja%fiora 



PAMPHLET BINDER 
Syracuse, N. Y. 
Stockton, "Co!lf# 



•^ CI 



THE QUESTION 



3' 



OF 



REGISTRY OR NO REGISTRY 



CONSIDERED, 



WITH KErKRENCE TO TUB INTERESTS OF 



LANDOfFNERS ^ COMMERCIAL CREDIT, 



IN A LETTER TO 



THE RIGHT HONORABLE ROBERT PEEL. 



BY 



H.BELLENDEN KER, Esq. F.R.S. 



TO WHICH IS ADDED, 

THE PLAN OF A REGISTER 

PROPOSED BY TH£ COMMISSIONERS FOR INQUIRING INTO THE LAWS 

OF REAL PROPERTY. 



LONDON : 
PRINTED FOR H. COLBURN AND R. BENTLEY, 

NEW BURLINGTON STREET. 



1830. 



V 



A LETTER 



RIGHT HONOURABLE ROBERT PEEL, 



Sin, 

The question of Registry or do Registry 
is one of the few relating to the laws of real pro- 
perty which are capable of being understood and 
judged of by what may be termed lay-readers, — 
by the uninitiated. A very little consideration will 
be sufficient to enable any one to form an opinion 
on the point, and the importance of the subject will 
more than repay the trouble. To those to whom 
the present question, and even. the General State 
of the Laws of Real Property, are entirely new, 
the evils which arise from the want of a General 
Registry may be shortly stated . as follows : — 
" According to the present laws, a man buying 
land may, after he has paid for it, be fictually dis- 
possessed, by reason of some concealed deed or 
transaction^ of which he was utterly ignorant, and 
respecting which he bad no possible means of ac- 
quiring any knowledge, and a considerable part of 
the expense and delays in the transfer of property, 
arises from expedients to guard against this dan- 
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ger." The object of the proposed law is to remove 
these objections, by causing every transaction which 
can affect the title to property, to be recorded in a 
public office. Before entering into any detail, some 
few preliminary observations on the general state 
of the laws governing the transfer of property will 
perhaps assist in the better understanding of the 
point to be discussed. Little has been done to- 
wards an effectual review or alteration in the laws 
relating to the transmission and possession of real 
estates ; and in the nineteenth century property 
continues to be subject to rules and subtleties 
which had their origin in the long obsolete policy 
of feudal times. 

Some antiquated doctrine of feudal law relating 
to the lord's rights, even now occasionally carries 
away property from the just owner, in order to 
give it to a stranger, whilst, in fact, there is no 
lord in the case, nor has there been for centuries ; 
various subtleties and difficulties, springing from 
the same source, oppose themselves to any one on 
whom is imposed the task of ascertaining the rights 
and interests of parties in land. This is generally 
known and felt ; but the disease has assumed the 
purest chronic form, and at last, mankind seem to 
have settled down in the sober belief that there 
is no help for it, — that it is incidental to the very 
nature of property itself The remedy, however, 
was not in their own hands. Their doctors (the 
lawyers), with a wise shake of the head when- 




ever a cure was required, have always said there 
was more danger in the remedy tlian in the dis- 
order. Now and then, a palliative was applied, 
this however, not unfrequently, by some empiric ; 
whose unskilful practice, in a great degree, af- 
forded specious arguments for the confirmation of 
the doctrines laid down by the regular practitioner. 
The same liberal and enlightened feelings which 
induced Sir Samuel Romilly to afford his support 
to the reform of our Criminal Code, actuated Mr. 
Brougham in his endeavours to procure an amend- 
ment in our civil proceedings, and in the rules 
for the transmission and devolution of property. 
The latter subject, however, was far less inviting 
than the former ; it was not one in which the 
better feelings or the passions of mankind could 
be enlisted ; but though not so attractive or im- 
portant, it was no mean object for the consi- 
deration of the statesman, and what was wanting 
in interest, was supplied by the eloquence and 
genius of the proposer. The recollection of the 
splendid exhibition in the House of Commons made 
by Mr. Brougham, in his speech for an inquiry 
into our laws, will long remain, after all the petty 
cavils regarding its details are utterly forgotten. 
The result of Mr. Brougham's exertions is well 
known, in the appointment by the Crown of two 
commissions, the one to inquire into the proceed- 
ings of the Courts of Common Law, and the other 
into the laws relating to Real Property. The in- 
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convenience and the unfitness of these laws have 
long been felt, and though others have struggled for 
reform, it was left to Mr. Brougham to attain it. 
The very laudable manner in which you, during 
your continuance in office, have applied yourself, 
almost unremittingly, to the reform of many parts 
of the law, is the only reason for my taking the 
liberty of addressing to you these few observations 
— trusting that the subject will be found of such 
importance as to induce yoir to give it your most 
earoeat attention. 

Some of the grosser inconveniences o£ tenure 
were remedied as far badk as Charles 11., and 
men were at that period in a great measure 
allowed the disposal of' their own property, 
although they continued fettered by such rules, 
that, from that time to Uiis, the records of our 
courts shew, that the nitxnent the simplest mode of 
disposition was departed from, began the risk 
incidental to the holding of property ; and a bene- 
factor oflen saw the objects of his affection de- 
prived of that which was designed for them, by the 
operation of those very laws* which ought to have 
been their safeguard; Those who had paid for 
Triiat they bought, discovered they had not acquired 
a right to that which was paid for, and all was 
doubt and difficulty^' These evils had been so 
strongly felt in Cromwell's time, that a commis- 
sion of inquiry, similar in some degree to the 
present one, was appointed; and from the evi- 




deoce of their labours, whicfa still ex^ts^ there i» 
reason to believe that had their suggestions been: 
adopted, we should long ago have been relieved 
from the grievous burden imposed by these bad 
and insufficient laws. Cromwell, however, is sup- 
posed to Imve put an end to the inquiry, that he 
mightnot have to ccmtend with the lawyers who 
were opposed to it. 

It would be a hopeless task to attempt to shew, 
to the general reader, the various grievances which 
arise from the present state of the laws relating 
to the holding and transfer of property — these are 
generally admitted ; the cure is already in skilful 
handSj and all that can be- demanded of wisdom 
and experience may be patiently awaited from the 
labours of the learned persc»is to whom the task, 
of revision ha!s been entrusted. ^ The sample given 
in the First Report of the Commissioners for in. 
quiry into the Laws of Real Property, affords: good, 
promise for the future. 

Connected with the subject of the reform of the 
laws of property,' there iSone most important ques- 
tion—it is the very cardinal point in every system 
of laws,- one of such simplicity, that any r^ecting 
person may come to a just conclusion on it-— and 
its importance gives it every claim to consideration. 
This is the question (rf Registry or no Registry. 

The evidence of title to what is termed personal 
or moveable property, is possession. — If I have a 
watch in my possession, this, according to the rul9 




of law, is primd facte evidence that it is my own ; 
and if I transfer it to another, who has no know- 
ledge of the claim of any third party, it becomes 
his, and no further evidence of title is required, the 
possession alone shews the owner. There are a 
few exceptions to this rule, not however worth now 
mentioning. With respect to land or things immove- 
able, the rule is different ; the owner cannot actu^ly 
transfer the land itself, though, being in possession, 
he may give it up to another, but then his posses- 
sion may have been wrongful ; he may have forci- 
bly put out some one not then present, who, never- 
theless, bad a better title; and, besides, as this 
species of property became susceptible of having' 
various and qualified interests created in it, he who 
gave up the possession, might have pretended to 
transfer a title in perpetuity, when he had but a 
limited interest to give, say for life, for a year, or 
perhaps a day only. In the earliest times, how- 
ever, the rule was that which now prevails among 
the Arabs of the desert, — occupancy alone was 
evidence of title, and corifirmed the right to it till 
one stronger appeared in the field. In the earlier 
stages of the feudal times, no qualified interests were 
allowed. The property was held of the lord by 
the tenant, — and the possession and the right were 
passed by actual delivery, in the presence of the 
other tenants of the lord, and thus a title to the 
occupancy and possession was at once conferred. 
Transactions of this nature came afterwards to be 




evidenced by writing ; and an examination of the 
fonn of a deed shews that it was originally a 
mere written memorandum, intimating that one 
had transferred the land to another. Even after 
it was considered necessary that all dispositions 
of land should be in writing, the transaction was 
no less public, for actual delivery was still essen- 
tial, and property could only be so conveyed, or 
the possession recovered by some public proceed- 
ing on record. Modifications of interests in pro- 
perty became necessary with increased civiliza- 
tion and riches, and the pressure of the burthens 
imposed by the rules of feudal tenure, gave rise 
to divers modes of secretly disposing of interests 
in land ; these were particularly to avoid or evade 
the payment of the lords' dues ; hence arose secret 
trusts — clandestine conveyances were set up^ 
and hence sprang the strong EU"m of the Court 
of Chancery, which was empowered to dive into 
men's hearts and wring from them the truth. 
In order to protect the lord and ensure publicity, 
the Statute of Enrolments and the famous law 
called the Statute of Uses were passed. The latter 
expressly states, as the motive for its enactment, 
that scarcely any persons can be certainly assured 
of any lands by them purchased, by reason of assu- 
rances craftily made to secret trusts, &c. This 
shews, at least, both that the evil was long felt, and 
that it was then considered expedient to make the 
evidence of title perfect by ensuring publicity. The 
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benefit of all these ptovisions; as to publicity, was 
after a struggle evaded by the ingenuity of lawyers ; 
and the result was, that interests io land were 
allowed to be conveyed simply by deed, without 
the publicity of either actual delivery or of enrol- 
ment. Thus much is stated to shew that there is 
good ground to contend it never was the policy of 
our law that property in land should be secretly 
conveyed. 

But to enter on the consideration of the real ob- 
ject in view — ^this will be best stated by first refer- 
ring to the inconveniences which arise from secret 
conveyances, and by showing how far these inconve- 
niences may be removed by the establishment of a 
public register. As we have seen that the title to 
real property cannot, as In the case of personal pro- 
perty, be transferred by mere delivery, it follows, 
that if the person pretending to deliver the right had 
not the authority to do so, no one taking it is safe. 
Formerly the evidence of the witnesses, and a 
sort of tradition amongst the neighbours, were 
sufficient proof as to who was the owner. The 
witnesses who saw the possession given, were 
a sort of living register, and afforded nearly per- 
fect safety to hini who accepted that possession 
and paid the price of it. It requires, however, little 
consideration, to arrive at the conclusion, that the 
revival of such a custom would now be useless. 
The delivery of the possession of land or houses 
before some twenty bystanders, would be but 



frail evidence ofownerahip, particularly seeing that, 
at the very time of the delivery, fifty other persona 
might have had different oaodified claims on the 
very, property. The recurrence to the feoffment, 
with delivery of the possession, would not now, 
it is clear, be sufficient to answer all the purposes 
of publicity, inasmuch as modern times have intro- 
duced complex and modified interests in real pro- 
perty unknown to former ages, and the mere publi- 
city of the person to whom the property was os- 
tensibly transferred would scarcely ever furnish a 
sufficient index to the various interests of parties 
in the property conveyed. As, therefore, it is ne- 
ccBsary to look into th^ written documents evi- 
dencing the right of the party to convey, in order 
to judge whether he has an authority to dispose of 
that which he brings into the market, it follows 
that, to prevent fraud by the concealment of any of 
the instruments relating to the title, there should be 
some law which would ensure a man from the pos- 
sibility of being imposed on by any such conceal- 
ment, and this can only be effected by making it 
imperative that such instruments should be publicly 
recorded. As the law now is, deeds can be and 
are concealed, and persons buying are defrauded. 
I think there is no one acquainted with the 
subject who will not admit that the present laws 
are such, that no one can be certain he has ac- 
quired a safe title to that which he buys, let 
him use all the caution hQ tnay-<-employ the 



most careful solicitor — search where search is of 
avail — and fee the best counsel of the day ; the ex- 
perience of more than twenty years in the practice 
of conveyancing has long ago satisfied me of 
this. By a safe title, I mean the right to hold 
that which is bought, against all adverse claim- 
ants: And unless a purchaser can acquire the 
means of doing this, the laws are imperfect, 
and his bargain is worth so much the less ; 
consequently, not only his property, but the value 
of all property capable of sale, is depreciated. 
Sir M. Hale, a judge of great eminence, was 
accustomed to say, when he bought an estate, 
" Now will I give one year's purchase more to be 
sure that I have got a good title." Now as his 
lordship must have been a pretty accurate judge 
of the law relating to the title to his estate, it is 
fair to infer that his fear was directed, in a great 
degree, to unknown dangers. This dread of con- 
cealed deeds must not be taken as a fanciful fear — 
as a mere possibility — as that which the lawyers call 
potentia remotissima — the very fear is an actual evil, 
and is in itself to be reckoned a great grievance ; it 
destroys confidence, and lets in doubt in many 
cases, where in reality there is no ground for it ; 
it renders people unwilling either to buy or to sell. 
A little attention will soon shew the most unlearned, 
that it is possible to commit frauds for want of a 
register ; and a reference to the proceedings of the 
courts, will probably satisfy the inquirer's doubts 
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as to the actual existence of these frauds : go far 
as the evil exists, just to that extent are the laws 
imperfect ; and so far as a register will cure this 
evil, to that extent must they be improved by its 
establishment ; and it is my object to shew, that a 
register will remedy the evil. 

In this stage, it may be as well to explain, in 
some degree, what I consider are the objects 
which should be embraced by a register. A 
registry is a recording, in some public office, of 
every instrument or proceeding, which in anywise 
affects or relates to the title to property, so that 
any one having any interest in the property, or 
being about to treat for it, may see all that 
relates to it, and may timdy, and through the 
means of his advisers, ascertain the exact state of 
the title, with this further most important assurance, 
—that he will not be affected by any other transac- 
tion than what actually appears on the registry. 
The best course will be, first to shew the evils which 
arise from the want of a public registry. 

One of the most obvious of these evils is, that 
no one buying can be certain that he has all 
the means of judging of the title to the property 
which he is about to purchase. Take, for instance, 
the simple case (of no unfrequent occurrence) of 
a man in possession, under a settlement made by 
himself, by his father, or some other ancestor, and 
his interest under this settlement is partial, say 
for life— he suppresses the settlement, and without 
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it shews a good title by producing the title>deed 
conveying the property either to himself, or to his 
father, whose heir at law he may be ; or he may 
shew his father's will by which, in general terms, be 
took all his father's property^ and which (but for the 
settlement) would include that which he professes 
to sell — the property is sold, he receives the money 
— dies — ^the settlement is found ; the parties claim- 
ing under it have nothing to do with the fraudulent 
sale, they are the innocent claimants under the 
settlement, and the purchaser is at once turned out, 
and is left to seek his remedy against the estate 
(if there be any) of the person who cheated him.- 
This is one of the simplest cases — and this may, 
and does sometimes happen, when no fraud was 
intended. The seller himself might have had no 
knowledge of the settlement; it might have been 
made by his father without his privity, havo 
lain in the repositories of some trustee, or strainer 
to the parties, and have otily been brought to light 
when it was too late to remedy the evil. Now, 
every one must see that here, if there had been a 
register or place where a purchaser, by simple in- 
quiry, could have been certain that he would find 
recorded all that could be adverse to his title, 
he must have discovered the settlement, and saved 
his money ; but this is one only of many cases 
where the evil is similar, and where all remedy or 
safety is alike unattainable, — and, be it observed, 
from the same cause. Take another case whidi 



13 

happened recently. A man had two estates, A. and 
B., of nearly equal value. Estate A. was settled by 
himself, on his wife and children ; he procured an 
act of parliament which enabled him to exchange B. 
for A. (a common proceeding) ; so that B. became 
substituted for A., and B., consequraitly, became 
settled on the children and wife ; the title-deeds 
to both estates remained in his possession, and 
he was enabled to shew a good title in himself 
to both estates. He first sold A. under the act of 
parliament, and then, by suppressing the act of 
parliament, sold estate B.. which by the act had 
been substituted for the estate originally settled ; — 
this caused the total ruin of the purchaser, who 
was shortly afler dispossessed by the wife and chil- 
dren, and left without remedy — for the guarantee of 
the title by the seller was not worth the parchment 
on which it was written. 

Here it must be at once admitted that a register 
would have wrought an eflFectual and absolute pre- 
vention of the evil. Enough, however, of these 
simple cases ; any one must see that it is possible 
to commit frauds which no caution can frustrate. 
Every one conversant with law proceedings must 
know that frauds are committed, and that, in addi- 
tion to losses by fraud, great and irreparable injury 
is often done by all the parties being ignorant of 
the existence of either deeds or wills, which have 
been accidentally for a time mislaid, or which have 
been suppressed. To me it has always been a 
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r of surprise, that mudi more deception is not 
^ed than is actually the case. I do not at- 
t, in these short observations, to shew under 
many different circumstances fraud may be 
nitled, — one example is as good as a hundred, 
et us now consider cases of fraud and error 
ch are more complex and varied. A curious 
1 subtle distinction is made by tbe courts be- 
aen what is called tbe legal and equitable 
ate of parties in the same thing. An estate is 
nveyed.to A., in trust for B. Here tlie estate of 
. is called the legal estate; that of B. the 
suitable estate ; B. is, in effect, the owner, 
lat is, the person having the beneficial right of 
mjoyment, and, in addition, has always a right, 
Jirough the intervention of a court of equity, 
of compelling A., who is called a trustee, to 
convey the estate to him ; but until this is done, A., 
in a court of law, is considered the legal owner ; 
and this Janus-like quality in property gives rise 
to some of the most singular absurdities (and not 
harmless ones) that can well be conceived. In the 
name of A. must any proceedings in a court of 
law be taken, and the property at law descends to 
his heir, or passes by his will, if he should affect to 
dispose of it. In consequence of these distinctions 
between what is called the legal and the equitable 
estate^ certain rules have been adopted by courts of 
equity for their governance, in dealing out to man- 
kind what was seriously intended for justice. 
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This subject will be obscure to the generd 
reader, and will require some attention, though 
I have no fear but he will master it. First, in all 
systems of laws relating to property it is a general 
and admitted rule, that a right once acquired should 
not be defeated by the subsequent act of the party 
from whom the right is derived ; and therefore 
where two derive title from the same person, the 
earlier claim shall always prevail ; this rule is 
expressed by the legal maxim, gut prior est tem- 
pore, potior est jure. This rule is just and cer- 
tain,— if I have bought an estate from A., and then 
A. afterwards sells it to some other person, the 
courts will not, acting up to this rule, deprive me 
of the possession ; they will not deprive me of that 
to which I have a title, because another may have 
fairly paid a price for the same estate, though he 
were ignorant that I had already bought and paid 
for it. The misfortune of the second purchaser is 
not permitted to work wrong to me, who am both 
innocent and beforehand with him : there are ex- 
ceptions to the rule not necessary to enter on, such 
as where the first claimant has, by negligence, 
omitted to complete his title as required by law ; 
next, where by a fraudulent concealment of his 
claim, another has been induced to become a pur- 
chaser. 

This plain and simple rule which 1 have referred 
to, does not, however, always prevail, though it is 
difficult to conceive a case in which it should not ; 
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yet it is only in what is termed a court of equity 
that a contrary rule does exist, and this arises 
from tlie absurd distinction as to legal and equi- 
table estates^ which has been before pointed out 
— from the permission of the courts, of the 
existence at one and the same time of a legal 
estate, as it is called, conferring one species of 
right, and an equitable estate conferring another. 
This equitable right to the property is supposed to 
arise out of a conscientious obligation imposed on 
the legal owner by the power of the Court of 
Chancery, and whoever acquires a legal interest in 
property, with knowledge of the obligation imposed 
on the former owner, takes the property subject to 
the same obligation; but in cases where he is not 
affected by such knowledge or notice, then the rule 
for some purposes only is to be considered a rule 
of law, and not binding on the conscience of the 
party. Thus the conscience of a purchaser who 
gets the legal estate is not held subject to an equity 
of which he had no knowledge at the time of his pur- 
chase, and, what is more important, the purchaser 
of an equitable interest is not held to be affected in 
conscience by any prior equity of which he had not 
notice at the time of his purchase ; and therefore 
if he can, after bis purchase, obtain the legal estate, 
he is allowed, even though he knows of the prior 
equity, to avail himself of the priority of a legal over 
an equitable claim, according to another maxim, 
that where equities are equal the law shall prevail. 
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The following instance is a simple case of frequent 
occurrence, and will at once illustrate the rules I 
have noticed — shew the imperfection of the law as 
it stands, and shew that a public Register would 
cure the defect. 

A. has an estate conveyed to him ; he conveys it 
by way of mortgage to B., and subsequently pays 
B., but does not call on him to reconvey the estate 
so pledged to him. This omission is very frequent, 
so that B.'s mortgage being satisfied, he continues 
to hold the estate as a trustee for A.^ and A. has 
what is termed the equitable interest, or the right to 
the beneficial ownership, and B. the legal interest. 
A. then conveys his estate to C. also by way of 
mortgage, not noticing the satisfied mortgage to B: 
' — C, therefore, takes no more than A. had, namely, 
the equitable interest; and C, then standing in A.'s 
place, has a right to call on B. to convey to him 
the legal interest. But supposing A. to have for- 
gotten the fact of B.'s not having reconveyed the 
legal interest to him, or to have suppressed it (berth 
cases of common occurrence) , — and no precaution of 
C. could have guarded against this danger, (there 
being no Register) — the legal interest still remains 
in B. A. then makes another mortgage to D. of the 
same property, concealing the fact of the mort- 
gage to C. ; and on this mortgage the former satis- 
fied mortgage to B. is discovered or stated to D., 
— D. requires to have the legal estate of B., as 
well as the supposed and apparent equitable in- 
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of A. ; and B., therefore, by the direction d 

ot knowing anything of the mortgage to C.) 

in ponveying the estate to D. 

w, the interests of the parties stand thus ; C; 

first mortgagee, who has lent his money on 

lith of A.'s having a good /ega/ title; D. is 

^cond mortgagee of the interest of A., without 

ng of the mortgage to C. ; but D. has also got 

B. the conveyance of what is termed the legal 

. Now, here the maxim, the sound and ra^ 

maxim of law, — qui prior ^t tempore, potior 

■R, is set at nought^ — and that by a court of 

', — and is superseded by a new, and, as I con-t 

most unjust one. — It is this : where there axe 

'^Uies, as they are termed, the maxim before 

I, is, that they shall prevail according to prio^ 

but where one has both the equitable and Ifgtfi 

It, then the /ego/.estate shall prevail, that is^ 

rty having the estate at law, is allowed by thq 

of equity to keep it, though there may be £^n 

equally good with his own, and, what is more, 

date. What is meant by equal equities may 

ily explained : thus, — C. lent his money with- 

}wing or having the power of knowing, as w§ 

Ben, that he had not both the legal and equi-t 

estate conveyed to him. D. also lent his 

without knowing of C.'s mortgage, which 

ncealed from him, so that C. and D. have 

quities, that is, they might have both been 

1, the one by having the fact of the outr 
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standing legal estate concealed from him, the other 
by not being told of C.'s mortgage, and no caution 
could have prevented it. The equity of each, 
it must be remembered^ arose from his ignorance 
Qf any prior right; if the case had been other- 
wise, of course no equitable or moral right could 
have existed. Bqt although they have equal 
eqifities, C. was prior in point of time. The luck 
or chance of D.'s having got from B. the legal 
estate, as well as an equal equity with C.^ brings 
him within the new rule ; and a court of equity bids 
him keep the estate in uUer defiance of C, whose 
charge was prior in time, and, but for the l^al 
fiction, \vould have been prior in interest. Now, 
a Register would have prevented all possibility of 
these evils ; the first mortgage to B. being regis- 
tered, the whole story would have been told, and it 
would have been C.'s fault if he lent his money 
uptil the conveyance from B. iivas procured. Frauds, 
however, of this sort, are not of such irequent oc-- 
currence as one might be led to suppose, by reason 
that the first person advancing money, generally 
requires the possession of the tide-deeds to be de- 
livered up to him ; and their non-production on the; 
second mortgage is in jnost cases considered suffi- 
cient to put the second mortgagee on his guard. 

The following class of cases, which have emanated 
from the doctrine above alluded to, I think shews 
to conviction, the danger and injustice of the pr&> 
sent state of the rules in Courts of Equity, for ascer- 

C 3 
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ning the priority of the interests of parties ; I 

er to what is denominated *' tacking,"' sometimes 

:queezing out," and sometimes " shoving out :" 

;yers are not very select in their choice of 

taphors. A mortgage is made to A., and tb^i 

econd mortgage is made to B. ; B., having full 

ice of the prior charge, but being satisfied that 

estate is sufficiently valuable to pay both 

rges, anticipates no danger. A third mortgage 

text made to C. ; C. has also full notice of the 

: mortgage, and, bear in mind, this accounts for 

non-possession of the title-deeds, which he sees 

he hands of the first lender, with whom they 

e deposited on the loan. He is also satis- 

of the value of the property to pay the two 

ges, that is, his own and the first one, and ao- 

3 the security j but, after the loan, he finds out 

B. has a second mortgage, consequently one 

■ in time to his. Knowing this, he goes to the 

lender, pays him off, and takes a conveyance 

him of the legal interest ; here then he has 

1 equities with B., the second mortgagee, as 

id not, when he lent his money, know of B.'s 

;e; and in addition, he has the legal estate, 

;h he gets this after he knew of B. 's charge, but 

ithstanding this, (according to the rule that 

1 the equities are equal, he who has the law 

shall prevail,) he " squeezes" or " shoves out" 

xxind lender, whose equity was equal to his 

rior in time. 
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The uninitiated reader must be surprised at read- 
ing the statement I have made, and learning that 
this rule for the " squeezing out" innocent persons 
actually prior in time, is the creation of a Court 
of Equity. "Rie process is called tacking — tacking 
the third loan to the first, therefore, gives the third 
all the advantages of the first. It would be a waste 
of time to attempt to defend such rules as these ; nor 
can one suppose any man would for a moment 
maintain, that they should be retained in the code 
of a civilized country — the fault obviously arises 
from the absence of a Register, and, consequently, 
of the means of at once ascertaining the truth of all 
relating to titles. The state of the law made it 
imperative in the courts to establish some rule ; 
and from the very nature of the law, it was impos- 
sible to establish one that should do equal justice 
to all parties, and so the second mortgagee continues 
to be squeezed out, whenever there is a third mort- 
gagee who can get the start of him and pay off the 
first. This phantom, the legal estate, which all are 
so eager to get hold of, this abstract quality called 
by the judges a flank, which the drowning man 
catches at, (the tabula in tmufragio,) plays a very 
important part in the art and mystery of convey- 
ancing. 

I am, however, aware, that if the general system 
of the laws as to the legal and equitable interests 
and priorities was to remain unaltered, the mere 
iteration of this rule, and the establishment of the 



rule that rights should take effect according to their 
J)riority, would not be sufficient. The extensive 
power given by the law of dsEding secretly with pro- 
perty (the possession at the same time not under- 
going any corresponding change), affords, in some 
cases, a strong practical reason in favour of the 
existing rules. I do not attempt to enter into any 
discussion oa these points ; I merely wish to shew 
the great injustice and imperfection of the present 
system, without pointing out in detail what would 
be the fittest remedy. It must be obvious to any 
man of common sense, &a.ipublici^ must, in a great 
measure, remedy the evils which arise from the 
power of concealing deeds, or the ignorance oiF 
parties buying ; the laVryer, it is true, will see that 
tnany difficulties will arise in the detail of any new 
system which may be introduced, but this must be 
the case with every new law. In addition to the 
injustice whidi the rule I have referred to inflicts 
on innocent parties, another great evil arises from 
it ; whilst the rule prevails, no one can ever be 
advised to lend money where a previous mort- 
gage exists, as he is always liable to have a 
third mortgagee come in over his head, and 
*' squeeze him out," under the rule just mentioned ; 
as no precaution can prevent it, no counsel can 
ever with propriety advise any one to lend cai a 
Second mortgage : and, therefore, to this extent, the 
present laws injure all owners of property. The 
application of this rule has also led in practice 16 



the adoption of a course of proceeding, by which a 
sort of substitute for a public Register is created, 
though a bad and imperfect substitute it is. Every 
man who buys an estate, (or rather his adviser,) 
knows, notwithstanding it may appear from all that 
is shewn, that the seller has a very good title, 
he may have mortgaged the estate — may have set- 
tied it on his children — may have conveyed it ft# 
Ihe benefit of his creditors, or otherwise charged it j 
T^-and that his father, or his grandfather^ or th^ 
fiian he bought it from, may have done the same ] 
in this sea of dangers, he naturally looks round fot 
the tabula we have spoken of— he knows that if 
he cari once catch ff^t hold of this, it will serve 
him as ia cork jacket in a Court of Equity — he puts 
Ao faith in equal equities ; he knows that they ard 
of ho avail, if some one more lucky has got, ot 
may hereafter get hold of the plank — the legal 
eatate-i~and thus at once shove him to the bottOTQ. 
So that on every purchase one of the first things 
Sought after, is to find what is termed an old out^ 
stttn ting legal estate, either for a long term or ^e 
who!^ fee, and to procure this as a protection against 
ail equal equities. 

In the different modes of dealing with property, 
it is very usual, that what is called the l^al 
estate, is left outstanding in some one, as a trusted 
for the equitable owner ; and the doctrine aboT&. 
named, has given rise to the continuance of this 
practice of leaving the legal estate remaining in th© , 
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trustee, Uie use of which will be soon seen. It is 
very frequently the case, where an estate is to be 
charged with suras of money, either by way of 
mortgage, or for the raising portions for children, 
&c., to vest in a trustee a long terra of years, say 
one thousand years ; this, though it gives no right 
to the inheritance, confers a right to the possession, 
and confers a portion of the legal estate, that 
is, for one thousand years to come, he, who has the 
term, has the legal estate, and is, in a court oilaxa, 
to all intents and purposes, considered the owner.' 
the real beneficial owner must not even be named 
in the law court. In a Court of Equity the tables 
are turned, the real owner plays his part, and the 
one having only the legal interest is turned into his 
attendant, and is solely under his direction. When 
the purpose for which the term has been created 
ceases, the holder of it is considered to hold it for 
the benefit of whoever has Uie fee ; it is a sort of 
shadow of the inheritance, and whoever has the in- 
heritance, may call on hira who has the term, to 
give it up ; but this is rarely done, because it is of 
use where it is, as a sort of substitute to supply the 
want of a registry. It is the tabula in naufragio, 
for the shipwrecked owner. This will explain it. 
Suppose A. to have the fee-simple of an estate : in 
1760, be grants it to B., for one thousand years, 
upon trust, to raise 5001. out of the rents, &c. — 
this is raised — the term of one thousand years, 
however, still remains in B. — A. then settles 
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this estate on his diildren; then he mortgages 
it ; and then A. sells it to C. who has no notice 
of these charges, and, by the suppression of the 
mortgage and settlement, is induced to believe the 
seller fully entitled to the estate which he proposes to 
sell ; but still C, though he has no notice of any 
specific charge, knows that there may be settlements 
and charges of which he is ignorant, and, what is 
more, he knows that his innocence alone, cannot save 
him, if it should so happen that any of those in 
whose fe-vour the charges or settlement have been 
made should get hold of the plank ; that is, if they, 
instead of himself, should get the legal estate. This 
renders his adviser cautious ; and on looking at the 
early deeds he finds that, in 1760, a term of a thou- 
sand years was vested in B. ; that the purposes for 
which it was created have been long satisfied, but 
that this term, which is a part of the whole fee, is 
still a substantive legal estate, vested in the repre- 
sentatives of B. and that there are more than nine 
hundred years of it left. Now if the purchaser can 
get hold of this term in the hands of a trustee for 
him, he is safe for the next nine hundred years 
against all that has been done since the creation of 
the term, he being actually ignorant of any thing 
having been done. None taking under an inter- 
vening charge can have got so good a plank as him- 
self, and therefore, at some expense and trouble, he 
calls ori the representative of B. to vest in a trustee 
for him the nine hundred years ; now as soon as tho 
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intermediate claimants under the mortgage and aet- 
tlement before noticed (and of whom he was igno- 
rant) start up, he opposes the term to them like 
Minerva's shield, and sets them at defiance. It i4 
true these claimants have equal equities with bim. 
Nay^ more, their rights were long prior in time, 
but then he has a slice of the legal estate into the 
bargain, and a Court of Equity applauds bis vigilance 
and caution. Vigilarttibus, non dormentibus, is the 
tnaxim now acted on ; and the other claimants are 
enjoined strict silence during the rest, residue, tatA 
remainder of the aforesaid term of nine hundred 
years ; at the end of which, it is trae, the plank (that 
is, the legal estate) will fail, and then they may start 
aiVesb on the doctrine of equal equities. 

What I hare stated may, perhaps, be made 
dearer by the fdlowing diagram. The dotted line 
shews the course of the old legal estate, squeeaing 
out C. and D. prior in time to E. ; — 







1 






j£Zft 




-fl-pU.* 




*B.J 




ram nUhfln 


The r-'Oi^ 
K1 iia El ■ 

tlC.atTt.,,ty, 
lun «iQ^ eqol- 



I ought, perhaps, before this, to have made some 
aideavGur to explain th^ difference between what 



is termed Law and Equity ; why one set of courts 
are governed by a class of rules, which in another, 
are of no avail. To do this effectually, would 
require" fat more space, than can be allotted to 
it in the few pages of a pamphlet. It may be 
sufficient to observe, that as the state of society 
advanced — as the transactions betwixt man and 
man became more varied,^the rules of law (fitted 
only, in fact, to an inferior state of civihzation) 
Were found insufficient for the new state of things, 
&nd hence arose another power (that of the Court 
of Chancery), the professed object of which waS 
to supply that justice which might be unattainable 
under the existing laws, and this, par excellence, was 
termed a Court of Equity. The very creation of 
such a power made it of course necessary that it 
should be governed by other rules than those sub- 
sisting in courts of law ; and hence the numerous 
anomalies, incidental to such a mixture, in our 
Courts of justice. It was, however, necessary, that 
even the dispensers of equity should be bound by 
Some rules — these were precedents, and that which 
had been done by a predecessor, became the rule 
for the guidance of the successor. Any one can 
easily conceive the difficulty of introducing a rule, 
which shall be applicable to all cases known, or not 
known, and which have arisen, or which may arise ; 
to this, in a great degree, may be traced the evils 
incidental to the rules governing a Court of Equity, 
*ilh reference to the particular doctrine under dis- 
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cuasion : the sort of revereoce attached by Courts of 
Equity to the principles of ihe Courts of Law gave 
rise to inconvenience and injustice ; it was from this 
that what has been noticed as the legal estate, came to 
be regarded with such respect by a Court of Equity, 
that where one had it, the judges in Equity hesi- 
tated to take it away, though, by so doing, they 
would have maintained in fulness the excellent rule 
■ — that he whose charge was first in point of time, 
should always be considered first in right Judges 
in Equity, and the greatest of them, have felt this 
wrong — however, let one of the wisest (Lord Hard- 
wicke) speak for himself, on this very doctrine of 
the tabula in naufragio. 

" As to the Equity of this Court, that a third 
incumbrancer having taken his security, without 
notice of the second incumbrance, and then being 
puisT^ (younger) taking in the first incumbrance, 
shall squeeze out, and have satisfaction before the 
second, is certainly established by a very solemn 
determination of Lord Hale ; perhaps it might be 
going a good way at first, but it has been followed 
ever since, and was rightly settled only on this 
foundation, by the particular constitution of the law 
of this country. It could not happen in any other 
country but diis, because the jurisdiction of /fl«?and 
egttity is administered here in different courts, and 
creates different kinds of rights in estates, and 
therefore as Courts of Equity break in upon the , 
common law where necessity and conscience require 



it, still they allow superior force to a legal title ; 
and, tberefore, when there is a legal title and equity 
on one side, this court never thought fit that by rea- 
son of a prior equity, against a man who had a legal 
title, that man should be hurt, and this by reason 
of that force this court necessarily and rightly allows 
to the common law, and to legal titles. But if this 
had happened in any other country, it could never 
have made a question, for if the law and equity are 
administered by the same jurisdiction, the rule, qui 
prior est tempore, potior est Jure', must hold." (2 Ves, 
sen. 573.) 

I have purposely left this picture to be drawn by 
Ix)rd Hardwicke, one of the greatest expounders of 
equity. I might, however, add some more touches 
and new lights by every one of his most admired 
successors all in the same style, and all tending to 
heighten the composition. Was ever a more perfect 
caricature drawn of the doctrines of a court of jus- 
tice, and were there ever weaker reasons for not 
departing from the doctrine, assuming that a per- 
fect system of equitable and conscientious distribu- 
tion of right is the object to be obtained ? Why, 
in a new system, established purposely to supply the 
defects of the old, necessity and conscience should 
require the judge to have such a blind reverence for 
the old system which he is tocorrect, as professedly 
to depart from a wise, intelligible, and just rule 
in order to establish one that has no such qualities, 
it is impossible to understand. At all events, here 
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equity and comwnce have done nothing fipr the 
suitor. The old rule superseded by equity and oon-. 
science has brought new injustice and doubt on all. 
I must not he understood to speak with any disre'>. 
spect of Lord Hardwicke. I allude merely to the 
systeoi] which he was bound to expound according 
to the decisions of his predecessors. Establish a 
Register, the whole of this doctrine will be swept 
away, and the wise and just one of reckoning every- 
man's right from the time he acquired it will alone 
prevail. In order to prevent misrepresentation, I 
must repeat that the mere alteration of the rule, ^nd 
giving every right priority according to time, would 
not have been sufficient, having regard to the secret- 
mode of dealing with property which the present 
state of the laws allows. 

The want of a Register, and a sense of the dap-^ 
ger in titles of dormant and concealed claims, has 
driven purchasers of property to have resort to the. 
clumsy contrivances which I have referred to as a, 
substitute. I think no one will contradict me when 
I say, that the possession of the property of many 
in this country depends solely on the chance of their 
having^been able to lay hold of this plank as their 
protection "from all intermediate incumbrances, if 
any such there be," as the law phrase is, Inde-; 
pendently of the imperfection and insecurity of this 
protection, it is bottomed on injustice, it is the pro, 
tection of one innocent party at the expense of an- 
other who is at least equally innocent, and, in ad: 



dkion> it is attended with infinite trouble and exi* 
pepse. The l^rpi is subject to all ttie laws of 
devolutjoq which are incident to personal property ; 
it must be traced sometimes through twenty different 
parties during a period of pixty or seventy years j 
somptipies, wills disposing of it have been proved 
in a wrong court, and the protection fails ; somei 
tipes, there is no representative of the person in 
whotn the term was vested to assign it, and on§ 
must be sought, by t^ing out what are termed tettera 
of limited administration at an expense of perhaps 
100/, I and I have known as many as four of thes^ 
administrations taken out on purpose to make titles 
to terms of years oa tlie purchase of a very mqall 
estate. 

The coQsciousness of the possibility of concealed 
danger makes the adviser of a purchaser use every 
possible precaution as a protection, so that every 
one who buys land seeks to fortify himself with all 
these protecting terms, &c.. notwithstanding, that 
in fact he may have no real need of them, The 
bare possibility of danger, however, makes it un-t 
wise to omit the protection whenever it can be ob- 
tained ; and thua persons from fear are induced tQ 
incur great unnecessary expense, in order to bd 
prepared for the worst, should some concealed in-, 
cumbrance start up — a Register would at once ren-< 
der all this cost and caution unnecessary. Thosa 
who best know lawyers, know that it is not thei? 
chaiacter, in their own dealings, to be more caih 



tious than others ; yet such was the dread entertained 
by two of our most eminent lawyers, with re- 
Bpect to the Insecurity of titles, that it is known, they 
would neither lend nor buy where they could not 
have the protection of an old term assigned to them : 
this shews what was their notion of the security 
under the present laws. 

' If the evidence given before the Real Property 
Gpmmissioners is examined, it will be seen that as 
many as twenty or more of these protecting shields 
are sometimes kept on foot in the same property^ and 
this for various reasons^ such as, that the validity of 
the creation of some is doubted ; the evidence of the 
existence of others cannot be accurately traced so 
as to give absolute security, — yet they must not be 
abandoned lest some other should get hold of them 
as a counter protection to some other latent equity; 
—whilst some apply only to a part of the property. 
I now proceed to another and most important 
branch of the subject, it is the consideration of a 
very material exception to the general rule, as to 
the legal estate affording protection to purchasers. 
All benefit to be derived from this hunting after 
old terms, and slices of the legal estate, so that 
by getting them in a trustee, the purchaser may be 
protected, that is, may " shove out" all the inter- 
mediate innocent persons, may be entirely defeated 
by accidental knowledge of the claims of those 
persons who are to be shoved out. It is natural to 
expect to find maxims consonant with stnct moral 



justice,' forming the basis of the principles acted on 
by a court of equity ; accordingly, although I may 
have caught hold of half a dozen planks in the ship- 
wreck, still, as has been shewn, they avail nothing, 
unless I can shew I have an equal equity with my 
neighbour, that is, I am not to cheat him with my 
eyes open, though I may do my best if I take good 
care to keep them shut. If then, when I buy, I 
know that some person has a claim upon the estate, 
either as a mortgagee, under a settlement, or other- 
wise, a Court of Equity says (and says very justly), 
•^Knowing some one had a better claim than your- 
self, you should not, on the principles of strict 
equity, have bought till his claim was satisfied ; 
and until you do satisfy it, your planks and cork 
jackets shall be of no avail ; all this cumbrous sys- 
tem of paragr^les and non-conductors shall avail 
you nothing. In morals, nothing can be more just 
than this ; nothing in practice can produce greater 
confusion, nay, greater injustice, than is often the 
result of this apparently equitable rule. So difficult 
is it to mould a rule of law, under all the circum- 
stances which may occur, to the form of an abstract 
rule in morals, — no rule of law can be made so 
plastic as to admit of this being done with any hope 
of general success; there is none of the callida 
Junclura shewn in the work ; and every here and 
there the seams gape fearfully, shewing the un- 
skilfulness of the joining. Let us see how this 
rule works in practice. The knowing of such prior 
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incumbrance is called notice; and with notice yo^ 
neidier are, nor ought to be protected. But then 
comes die question, what is notice ? We are told 
it is either actual or comtructive: the first will 
easily be underetood ; as to the second, even Uid 
present SoUcitor-General, in his very excellent 
work on the Laws of Vendors and Purchasers, 
candidly tells us, that it is difficult to say what is 
comtructive notice. Here, then, comes one of the 
many serious difficulties in the application of this 
rale of equity to a purchaser. A man says, if I 
can purdiase the estate, and get hgld of a plank, as 
I really know nothing of any intermediate incum- 
brance, I am quit of your rule as to notice, and 
therefore I am safe. Aye, but then you may have 
amstructive notice, and we can hardly tell you 
what is and what is not constructive notice ; and 
besides, you are not quit on the subject of abso- 
lute notice yet, notwithstanding you, personsUly, 
may in fact be ignorant of any charge : — of this, 
more hereafter. But let us see what is said as to 
eonalFuctive notice, though the best text writer on 
the subject cannot clearly tell us what it is. Ckm- 
structive notice is defined as " no more than evi- 
dence of notice, the presumption of which is so vior 
lent, that the court will not allow even of its being 
controverted,"— and bear in mind, that constructive 
notice is just as fatal as positive notice. The pur- 
chaser then finds, that if any judge of a court <^ 
equity, unfettered by any previous definite rule, 
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judg"ing from facts, (imperfectly, perhaps, brought 
before him,) can say, — Why, I really think you 
must have known this settlemeat, or that claim, 
before you purchased, or at least, if you had 
been careful, I hold you ought to have known 
it, and I must, therefore, deal with you as if 
you had ; he forthwith inflicts the penalty of con- 
structive notice, and carries off the estate to 
the unplanked prior incumbrancer. This, then, is 
*' constructive notice"; and my title depends on the 
opinion of any judge for the time being, whether he 
thinks I or my agents did or did not know, or 
ought to have known, a particular fact, about which 
it is ten to one I or my agents never thought at all, 
or, knowing it, did not see its bearing or operation. 
With a Register, the whole rule as to notice, actual 
and constructive, would either be abolished, or so 
modified, as in a great degree to mitigate the nu- 
merous evils which spring from the present state of 
the law ; with a Register the only notice, with per- 
haps some few exceptions, would be the Register 
itself; all the facts which I ought to know actually 
or constructively, by myself or my agents, are to be 
sought and found there ; it is all I have to look to 
or care about. All that would then be required 
would be diligence and caution ; not, however, that 
species of blind caution which the present rules of 
equity make necessary, but that rational care which 
a knowledge of all the facts of the title requires. 
The term constructive notice, as relates to reid 
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prc^rty, will be at once swept from the digests 
of Uie courts of equity, and judges will be relieved 
from the pain of coming to a inclusion in cases 
involving a vast mass of conflicting circumstances. 
This will be no small matter gained at once ; the 
purchaser secured, and the overloaded courts of 
equity relieved. 

But actual notice must not be left without some 
further discussion ; there is yet round this subject 
a haloj which makes its ascertainment and de&ii- 
tion not so clear as may be supposed. 

Having done with constructive, let us see what 
would aflfect me with actual notice of a latent in- 
cumbrance. It is not necessary that the man hav- 
ing the claim should come to tell me so, either by 
word of mouth or writing ; if this were the rule, fit 
would be fair enough, though the evidence to prove 
this might be often difficult, and always open to 
perjury ; but the evidence of notice is far more 
vague than this — " a public voice in the house," 
" an accidental intimoHon," may possibly be suffi- 
cient notice, says one learned judge i A notice 
to my attorney, to my agent^ or to my coun- 
sel, so long as it is in the same transaction, is 
Dotlce to me, and I suffer by it ; so that I must 
not cmly be able to keep my eyes and ears shut 
myself, but must take care that every one ccoi- 
cerned for me is equally cautious, or I ^n ruined. 
Fancy a country solicitor in great practice, or an 
agent who in fact knows half the coocems of a 
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county, being able to taint me with his having 
notice of that which, without any fraud, or even 
carelessness, he may reasonably have forgotten ; 
his loss of memory is no shield to me, and I suffer. 
But more— notice to the London agent of my at- 
torney is notice to me ; the chain is kept up with 
all the certainty with which the electric fluid passes 
along a wire howsoever long — the shock is sure to 
reach me — no rule in physics is more certain — and 
nothing but a non-conductor can save me; if I can- 
not insulate both myself, my counsel, my attorney, 
and my agent, I am lost. Imagine one purchasing an 
estate at Berwick-upon-Tweed, and employing an 
attorney there. — Something is to be seen or done 
respecting the purchase in London. — He sends to 
his London agent, of whom I (the purchaser) know 
nothing, and of whom, perhaps, my' attorney knows 
little, and this agent happens to have notice of some 
latent claim given to him, or his clerk whom he em- 
ploys may have notice — some " accidental inti- 
mation,'" some "voice in the house;" — the shock at 
once passes through this long chain to me, though I 
may not feci its effects till some twenty years after ; 
when a suit is commenced against me, at a time 
when I may have lost (by death or otherwise) half 
those whose evidence might have helped to purge 
both me and mine of the crime of notice, which, 
according to law, though not in fact, reached me 
through the clerk of my attorney's London agent — 
and, after another twenty years, I either gain my 



cause, and retain so much of my estate as is left 
(minus the costs), or I lose the estate, and pay the 
costs into the bargain. 

I think every one who reads the short and im- 
perfect statement I have given, of the doctrine of 
notice, and the application of the rule as to Equal 
Equities, must rejoice even in hope, that the appli- 
cation of the principles nowr in vogue, for the ascer- 
taining and gauging the interest and liabilities of 
parties, will be at once swept away by the substitu* 
tion of the new law. It is idle to hope for anything 
like a state of perfection in law, whilst such nice 
rules (the application of which depends on minute 
and often conflicting circumstances) are allowed to 
subsist ; and little can be hoped from the applica- 
tion of a rule, where it is often impossible to ascer- 
tain all the facts of a case, and prove them with the 
requisite accuracy, and where the minds of dif- 
ferent judges may be swayed by such different 
reasons. One judge, in deciding on a case with 
respect to notice, may be convinced that such and 
such facts ought to have excited enough suspicion to 
demand inquiry, whilst another might (with equal 
talents and equally good intentions) think just the 
contrary ; and thus that which was one day held 
absolute notice, might the next day be considered 
as no evidence at ail. It must be admitted there 
can be no reasonable ground of hope that any rule 
of law regarding notice, and the different points 
ccmnected with it, could be so framed as to be ap- 
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plicable to every posBible case ; and therefisre I coo- 
eeive we eball ccxne much nearer to substantial 
justice by the eoactmeDt of one certain and defined 
law, and that there should be one plain, inflexible, 
and unvarying rale for the guidance of all ; that all 
cases should be decided by the general rule, and 
BOt by the particular and dianging circuro&tan(%s of 
each case, and the varying will or opinion of each 
particular judge. It is true, that in such a system, 
and under the guidance of such a rule, some in- 
justice may arise to particular individuals in certain 
eases, by reason of the imperfection of language, 
and tlje inability of human ingenuity to foresee 
every possible case ; yet the good or evil of sudi a 
system is to be judged of by its general effect, 
not on any particular part or class ; and in taking 
the BQCOunt, the good and lit, as regards the whole, 
must be estimated by the balance of the total of each 
of the amounts, not by the consideration of the 
ben^t or evil to accrue to any particular individual 
or dass. It is but fair to state that the difieEent 
writers who have just preceded me on this subject^ 
have already advanced in favour of registratioi 
every argument that I have made use of, and 
many oth^s equally, or perhaps more cedent ; but 
conceiving that the subject was one of general 
interest, I have endeavoured to place swne of the 
auxe obvious evils arising from the present state of 
the law in sych a li^t that they may be understood 
by any one (though no lawyer) who. vfiU §ive the 
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subject due attention. I am not unconscious of tbe 
difficulty of doing this, and have some misgivings 
that, after all, what I consider to be a popular state- 
ment of the case, ma; turn out to be nothing more 
than an ill-conducted law-argument in clumsy mas- 
querade. 

Tbe uninformed reader must not conceire tbe 
subject is new, or imagine that all these inconve- 
niences have not been felt, or that the remedy has 
not been long clearly seen, or that struggles, though 
ineffectual, have not been made to attain it. Some 
of the most considerable of our lawyers, amongst 
whom may be numbered Sir Mathew Hale, Lord 
North, Mr. Justice Blackstcne, and the author of 
the learned work called the " Touchstone of Com- 
mon Assurances," have expressed dieir opinion 
in favour of general Registry ; two of the richest 
and most populous counties in England — York- 
shire and Middlesex — already have a general Re- 
gister. In Scotland, Ireland, and the Colonies, 
there is a Register. In America there is one ; 
and, with tbe exception of England, I believe there 
is one in almost every state in Europe. This 
at least proves something towards the general 
opinicm of mankind, as to the utility of the mea- 
sure, and, in addition, goes some way towards 
establishing its practicability ; and the only ques- 
tion that remains to be solved, is whether our peoi- 
liar state of laws, or the wants, objects^ and lubits 
of the people, render us unfit to reap any benefit 
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from the introduction of the measure. With re- 
spect to the Register in Yorkshire and Middlesex, 
no fair estimate of the good effects of Registry 
can be made from them. The decisions of the 
judges in Equity have long since done away with 
nearly all the benefit that could have been expected 
to be derived from them, by holding the Register 
itself not to be notice of what appears on it ; and, 
under the present laws, a person who can get hold 
of a plank of sufficient antiquity to protect him, 
may shut his eyes upon the Register, and set 
all the registered deeds at defiance. Judges have 
feltj when it was too late, the mischief intro- 
duced by these decisions — the evil was inflicted, 
and it remains for the present time to devise a 
cure. In addition, the mode of registering is im- 
perfect, a mere memorandum of the deed is re- 
gistered, often not affording any clue to the real 
state of the title ; and the mode of keeping the 
index by an alphabetical list of names and parishes, 
in such a county as Middlesex, makes it impossible 
that any effectual or certain search can be made. 
Take, for instance, the case of Lord Grosvenor, or 
Mr. Portman, who, in one parish, have perhaps 
granted a thousand leases, each of which has been 
successively transferred to some ten or fifteen differ- 
ent parties. Although the beneficial effects of re- 
gistration cannot be judged of from the present 
registers, yet they have been of some use, as at 
least from them may be collected all the inconve- 




niences tliat can arise Irom the most imperfect, and 
the worst arranged establishment, that can be sup- 
posed to exist. 

In addition to the opinions of persons of the first 
eminence of past ages, the opinions of most of those 
of the present time are favourable to a general Re- 
gister. Many of the persons whose evidence is ap- 
pended to the Report of the Commissioners for In- 
quiry into the Laws of Real Property, who have inci- 
dentally expressed any opinion at all, are in favour 
of it. Mr. Bell and Mr. Sidebottom (the one the 
most eminent Chancery lawyer of his day, the other, 
one of the most respectable of those practising as 
conveyancing counsel) have given opinions in favour 
of the theory of Registry, though they seem to doubt 
the possibility of carrying it into practice. It is 
strong evidence in favour of the measure, that, in a 
point of this magnitude and importance, nearly all 
the theorists and all the practitioners should have 
joined in expressing the same opinion, and I may 
say that, (with some few exceptions,) from Mr. 
Bentham, down to the most eager followers of form 
and precedent, the advocates of Registry have a 
large majority in their favour ; the great diffi- 
culty was the invention of a scheme that should 
fully answer the end — and this had nearly ship- 
wrecked the hopes even of the most sanguine. It 
is, however, only by those conversant with the prac- 
tice of the laws of property, that this difficulty could 
be truly estimated. Any one who has at all con- 
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Kidered the sabject in detail, ^itbo was avistre 6f tfatt 
pernicious effects of the imperfect local r^istries in 
fkigland — the imperfect state of the r^striee both 
of Ireland and Scotland, (there is not even an index 
to Uie Scotdi Register,) must have felt the diffi- 
fxAly, Kid hare ahuost despaired of attaining that 
degree Of perfection which would practically pro- 
duce all those advantages which are so obrious in 
theory. When Uie subject is looked at from a dis- 
tance, and without grappling with &e numberless 
difficulties of detail, few of the real obstacles appear. 
Nay^ even the best of the various plans suggested, 
however ingenious, were Obriously impracticable 
from their complexity ; those who could best esti- 
msrte all the difiicuities, could scarcely have hoped^ 
diat a plan would, so early in the discussion, have 
been devised, which should at once answer all the 
requisites of entire simplicity, certainty, and safety. 
TbzA the one now circulated by the Commissioners 
comes within this definition, I feel I am entirely jus- 
tified in asaerting-^but I shall not let (be reader 
rest on this assertion alone — I have taken the 
liberty of reprinting the plan in the Appendix, that 
he may judge for himself. 

The general efiect of it is simply as follows ;-— 
vne deriving title under a deed, takes it to the Re- 
gister Office ;— first, a number, by way of symbol, 
id marked on the deed itself, and an account is 
opened iil the Index of the Register, under a cofi 
-respcsKiiQg SyoAwl <a ndltiber, in whidi thg dote of 
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the deed, the names of the parlies, and the time of 
registry, and a short description of the property, are 
entered under separate columns. When the party 
taking under this deed conveys all the property 
comprised in it to another, the new conveyance is 
entered in the Index, under the same account or 
symbol, and the same symbol is affixed to it. If 
only a part is conveyed, a new account may be 
opened, and a new symbol marked on the new 
deed, and a reference to the new account is made 
under the old symbol, and to the old one under the 
new one, just as would be the case in a merchant's 
books. Thus entirely keeping up the chain of the 
evidence relating to the title, and that without any 
chance of error, there is also provision for the 
uniting titles indexed under different symbols, so 
as to bring them under one head — provision ia 
made for those cases in which it is essential that 
the description of the property conveyed should 
be general, as in the cases of wills, conveyances of 
bankrupts' estates, &c. ; and provision is made with 
great ingenuity, for bringing these general disposi- 
tions under the particular symbols to which they 
relate. Here, in addition to the absolute perfection 
with which the chain of reference is preserved, it 
is proper to observe, that no responsibility is left ' 
with the officers of the Register — no one has any 
thing to fear from official negligence or sluggish- 
ness. It will be the duty of the party taking the 
deed, to see that the entry is made duly and cor- 
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>iBctly, and there will be no more reason to fear that 
he should neglect this part of his duty, than an; 
other, and the import^ice of its due performance, 
and bis responsibility for any negligence, will be 
the best assurance, that this part of the transaction 
relating to a purchase, or charge, will at least be as 
well performed as any other. And it will be borne 
in mind, that the addition of the parties, the descrlp. 
tion of parcels conveyed, &c., is not an essential 
part of the scheme, and no error here will work 
wrong ; these iare only explanatory, and to affi>rd fa- 
cility and explanation in tlie search. And it is par- 
ticularly worthy of remark, that the peculiar merit 
of the plan consists in making the essential parts 
of the operation as few as possible, thereby dimi- 
wishing the chance of erroT. According to the pre- 
sent plan, that orily is essential to the validity of 
Registry, which compels the registration of the 
deed in the Register of the district in which the 
property is situate ; the indexing the document 
registered under the same head as the document 
.first registered relating to the same property, was 
entered ; and the marking the corresponding sym 
bol on the document itself. 

Some stress has been laid on the danger which 
is. likely to accrue from carelessness in this, the 
vital act to be performed. Why a professional 
person, whose character and property are at 
fltake, should be likely to slur over this part of his 
duty, I cannot conceive. Are there not similar 



duties of equal importance now to be perfonned? 
Is it not now necessary to search for judgments 
and crown debts? is not a mistake or slip here 
equally fatal? Are not what are termed bargains 
and sales, inoperative, unless enrolled ? Does not 
the same rule apply to most grants of annuities, 
which, if not duly memorialized, are void ? — yet one 
does not hear that there is any particular aptitude in 
practitioners to omit these the most important parts 
of their duty. Nor has any one yet called on the 
legislature for relief against the evil induced by the 
necessity of search and of registration in these 
cases ; indeed, such is the value of a deed enrolled, 
over one that is not, if it were not that a bargain 
and sale will not answer the usual purposes of a 
modern conveyance, there is not a conveyancer but 
would adopt a bargain and sale, in preference to any 
other species of conveyance, and that solely on ac- 
count of the advantage to be derived from its being 
enrolled. That errors and omissions do arise, and 
must always arise, from negligences or other acci- 
dental causes, no one can doubt ; this will happen 
as well in the laxest and most imperfect system of 
laws, as in the strictest and most perfect. It is hope- 
less to attempt to frame any general system that 
must not inevitably be subject to be rendered im- 
perfect or inoperative by an omission to conform 
to its regulations. So long as these regidations 
are simple and certain, it is reasonable to expect 
that the plan which is most simple will be the best 
followed. 
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In Bti^Dg Uie effect aS this admirable [daa it 
«houid be remarked^ that all difficulties arisii^ 
irom any Decessary delay io searching the Re- 
gistry will be obviated by a very simple jvo- 
fless. Every deed will take effect according to its 
priority of registration, without reference to its 
.<i»te; this is essentially necessary to a complete 
and substantial Registry. Thus, one dealing for 
4U1 estate in Yorkshire, and paying for it on the 
«pot, would be in jeopardy from the time of payment 
of his money, up to the moment when his deed was 
on the Registry ; to be safe, it would be necessary 
not to pay the money until the registraticHi waj} 
completed ; this, however, would lead to incon- 
veniewe— but this may be obviated entirely by 
givii^ permission to enter a cavuU or notice on 
the R^istry ia the account, or symbol under 
which the deeds relating to the property treated 
ioT is registered, and which cat>eat gives entire 
notice to all searching under the symbol, that a 
■treaty in respect of that property is pending ; and 
ithus, until the caveat is withdrawn, no one will be 
-able to deal for the same property without having 
full notice of the existing treaty. This point, as to 
Ibe caveat, I have merely stated generally ; the 
Commissioners have not noticed it as part of their 
-plan, though it is obvious that some provision of 
that nature will be absolutely necessary, and the 
details of which will require great consideration. 

Z have said nothing of the ingenious mediod by 
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wbiGh it is intended to connect the ilnregisteted 
with the registered title — this has in reality nothing 
to do with the general effect of the system, though 
a subject of considerable importance to the starting 
of the plan. I think those who take an interest in 
the detail will, on inspectingthe plan, consider every 
thing that could have been hoped for is effected. 
There may be some trifling details which have 
hitherto escaped observation ; but there can be 
little doLibt that the consideration so important a 
subject is certain to receive from the very learned 
persons employed on it, will remove all, or most of 
them *. 

The species of Registry proposed to be esta- 
blished is, I conceive, the only one from which any 
benefit can be expected; and the plan I have re- 
ferred to contains all the elements which are neces- 
sary to make a Registry perfect. It cuts off all 
questions relating to all extrinsic notice, as the 
Registry alone is to be notice of all relating to 
the title. It contains no garbled extract or de- 
scription of the instrument, leaving the inquirer 
either in the dark altogether as to the facts of the 
title, or merely giving him a clue which he may 
never be able to follow out. The whole deed itself 



• The plan, I have mentioned, is understood to be the original 
suggestion of Mr. Duval, now one of the Commissioners. A friend- 
ship of more than twenty years standing, and the experience of num- 
berless acts of kindness, make it a. gratefiil task to bear testimony to 
its excellence. .. , . . , .. ^ 
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will be on the Register for inspectioo, the mode of 
entry in the index or account, precludes all reason- 
able chance of error or fraud, and the means of 
search are at once simple and effectual. 

I have not attempted to go into any detail as to 
the operaticm of the pkn I have referred to. Some 
niceties and some difficulties must always arise in 
framing a law made to embrace such an extended 
subject ; but, admitting the first attempt may not 
be complete^ the remedy is always in the hands 
of Parliament. Changes may be made where 
the plan shall be found to be imperfect ; and no- 
Uilng more than an approximation to perfection, can 
be expected in any measure of this kind. Some 
objections have been started by reason that the 
I^an does not afford sufficient assistance to those 
searching, or the means of identifying the property, 
as described on the register, with that described in 
the deeds. However specious in theory ccHnplex 
registers, with numerous provisions, may appear. 
it is obvious that in a country like this, where the 
dealings with land are so varied and complex, 
simj^icity and facility of search must be the 
essential ol^ects to be sought after. It is suf- 
fident that ihe present plan will, with the greatest 
facility, ensure the absolute certainty, that a per- 
son searching will find every thing on the register 
and, under the symbol which relates to the pro- 
perty in respect of which he searches, except in 
some few cases where the mode of conveyance is 
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of necessity by a general description of the property 
conveyed. And even in these cases, the provisions 
of the plan are such, that it must be a very rare case 
where the parties will not be enabled to ascertain 
with certainty all that may be required: and, it 
should be observed, by the present plan it is made 
imperative, that where property (the title to which 
is already on the register) is conveyed by a general 
description, the deed conveying it must, in order 
to take precedence, be registered under the respec- 
tive symbols which relate to the property so con- 
veyed. As it is possible, that in some cases a 
party may be without any documentary evidence 
to give him a clue to search the Registry as to pro- 
perty to which he claims title, the Commissioners 
propose that the officers of the register should form 
a Directory to Si/mbols, by entering in books such 
particulars of the properties respecting which any 
instruments are registered, as may enable them to 
search for the symbol attached to any particular 
property, the title to which is sought to be in- 
spected. Although the cases, in which resort to 
this directory may be necessary, will be few, yet 
it is perhaps essential that such a directory should 
exist, in order to make the means of search com- 
plete in all cases. I suspect, however, the details 
as to the organization of this will be found the 
most difficult part of the plan. 

Amongst the many ingenious plans which have 
been proposed, is one by Mr. Tyrrell, which is 
grounded on topographical descriptions of the 
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property to be afiected. However excellent this 
may be in theory, in practice every one must feel 
that the numerous difficulties attending its operation 
would be utterly insurmountable, Tbe expenae of 
making plans, the impos»bility, in many cases, 
of ascertaining their accuracy, the objections which 
would arise on any inaccuracy, the necessity for 
continued alteration on every change in the shape 
or boundary of the property, and the impossibility, 
in many cases, of so identifying it, after the boun- 
daries had been altered, where there was no fixed 
landmark to measure from, are amongst a few of 
tbe most obvious and fatal objections to the scheme. 
Nearly all the same apply to another plan, the 
basis of which was an authentic description of aJl 
the property in every parish, to be procured by a 
general r^um, and then to make every dispositi<»i 
in a conveyance. &c., by reference to such r^s- 
tered return or description. 

It would be useless here, to canvass the va- 
rious objections and difficulties which must arise 
with regard to the details necessarily incidental to 
the measure. I have abstained from this the more 
readily, as these points can only be truly judged of 
by those conversant with the practice of convey- 
ancing. 

In addition to the writers in favour of registry, 
whose opinions I have already referred to, I must 
not omit the authority of Sir William Petty, wh<^ 
in his PdiUcal Arithmetic, refers to the plan of 



a register, which was much discussed in his 
time. " But," says he, " the lawyers for the 
" most part object to it, alleging that titles to 
" land in England were sufficiently secure already ; 
" wherefore omitting the consideration of small 
" and oblique reasons pro et contra, It were good 
" that inquiries were made from the officers 
"of the several courts, to what sum or value^ur- 
" chasers have been damnified for the last ten 
" years by such fraudulent conveyances as regis- 
" tries would have prevented ; the tenth whereof, 
" as a medium, is the annual loss which the people 
" sustain for want of them ; and then computation 
" is to be made of the annual charge of registering 
" such extraordinary conveyances as would secure 
" the title of lands. Now, by comparing these two 
" sumSj the question so much agitated may be de- 
" terrained, though some think that though few 
" are actually damnified, t/et that all are hindered by 
"fear, and deterred from dealing." 

There is much to consider in this extract : it 
shows the deliberate opinion on the question of one 
of the wisest and best of our early practical writers 
on political economy ; and that he had arrived at a 
knowledge of the true causes which rendered the 
measure necessary. As to the opinion expressed of 
the lawyers, (without inquiring as to their present 
honesty or motives,) it is clear that the tide has 
now changed, and the current flows the other way, 
always excepting a few eddies from such as Mr. 




Coote and Mr. Preston ; — as a body, the lawyers 
will no longer be exposed (with justice, at least) to 
such sweeping denunciations. 

The tax on property arising from the expense of 
transfer, and the loss occasioned by suits arising 
out of the imperfect state of the law, is too gene- 
rally, admitted to require notice ; the discovery of 
the remedy for the evil is the most important point 
WitB respect to the law itself, one has only to 
look at its present state of complexity to be ccn- 
vinced that much remains to be done ; and when it 
is done, the gain will be of that importance^ as to 
increase the value of property, both by the actual 
saving of money, and by the additioual value of the 
property itself, arising from the increased facility 
of transfer, and the increased safety in the posses- 
sion : and of all the contemplated, improvements, 
that of a register is admitted, by all the advocates 
for reform, to be at once the most important, and 
the least liable to objection. Tlie latter part of Sir 
William Petty's remark, however, is the most strik- 
ing, and is the key wherewith to discover the most 
valuable of the benefits which may be expected. 
The fact is, that ** though few are actually damni- 
fied, many are hindered by fear and deterred from 
dealing," and the removal of this very fear will in 
eflfect be the greatest benefit of the measure. 

It is useless to tell one who is about to embark 
his all in the purchase of land, that though now and 
then cHie or the other suffers, yet experience shows 
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thalihe mass escape, and in estimating the risk, the 
chances are so much in his favour, that the danger 
is merely nominal : the greatness of the stake, not- 
withstanding the smallness of the risk, deters many 
from the venture altogether. And as the risk prin- 
cipally arises from the probability of latent charges 
or settlements, the increased safety to be derived 
from taking away all probability of their existing, 
will give confidence both to the buyer and the 
lender, which, by bringing more of both into the 
market, must of course tend to lower the rate of in- 
terest on loans, and increase the price on purchases. 

I think it is not too much to say, that if once a feel- 
ing of confidence were established, as to the security 
of titles, and the facility of enforcing contracts for 
sale, many of those who place their money in the 
funds, would prefer investments on mortgage, 
whereby they would be assured against the chance 
of alterations in the amount of the capital which is 
incidental to an investment in the funds. There 
can scarcely be a person who takes sufficient in- 
terest in the question to induce him to read these 
pages, but must be aware of the prejudice which 
does exist amongst a large proportion of capitalists 
against investments on mortgage, and in the pur- 
chase of estates, which wholly arises from the state 
of the law ; and it is enough to shew the necessity 
for alteration to prove this prejudice to exist. 

I am aware many differ from the opinion I have 
expressed as to the real existence of any fear on 
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account of the riai attending titloB, and think that 

though penons may be deterred from purdiasing by 

an apprehension c^ delays and expense^ yet in fact 

there is rro [wejudice with regard to the actual danger 

of losing the property. I apprehend, however, that 

this is not the case, and that in fact the probability 

of loss forms a material ingredient in the general 

disindination which exists as io the dealing with 

property either by way of purchase or mortgage. 

I am aware that though the state of the laws admits 

of fraud bdng practised with impunity— that persons 

from error or accident are deprived of their right, 

yet that this does not happen so often as might be 

supposed. This, however^ is to be attributed, to 

the honesty c^the parties, and not to the state of 

the laws. 

The advantages of a register in foreign coun 
tries have been so obvious, that many English 
writers have noticed them as one of the causes of 
their prosperity. Sir William Temt^e mentions 
the sale by registry, introduced into Holland and 
Flanders by Charles V., as having the effect of 
making all purchases safe, and as one of the causes 
of the commercial greatness of the Dutch ; and Sir 
Josiah Child, in bis " Discourses on Trade," in 
allusion to the low rate of interest in Holland, men- 
tions, as one of the causes of it. " the ascertaining 
" real securities by their public registries,'' wid adds, 
" we see money is evidently not so much wanting 
*' in England, as securities, which men account m- 
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''faliible, a remarkable instaDce of which is, the 
" India Company, who can imd do take up what 
*' money they please, for 4 per cent, at anytime*." 
Now I contend that securities iu this country 
might be considered as infallibU if there was a re- 
gistry ; and I have not Uie sH^test doubt tnit that 
the. same effect would follow here that ensued in 
Holland if registry were estabiii^ied. T tbinkythat 
in addition to the lawyers, ancient and modern, 
whose opinions are in favour of the proposed mea- 
sure, the opinions of such persons as Sir W. Petty 
and Sir Josiah Child, and the knowledge of the be- 
nefits which ba^ elsewhere resulted from a regis- 
try, may be fairly considered as more than a set-off 
against the notions of those who foresee nothing 

■ Dr. Robinson, Bishop of London, in his very interesting account 
of " Sweden as it was in 1688," stales, as one of the advantages of 
that country; " that title* to estates are rendered mori secure, and less 
" subject to contests, by the registers that are kept of. aU sales and 
"alienations; the purchaser ninning the hazard of having an after- 
" bargain taking the place of his, if he oiiut the recording his Irans- 
" action in the proper court." 

There are sereral tracts in the Harleian H^iscellany respecting 
registry, and one by Asgill in the second volume of State Tracts, in the 
time of William III, It is not necessary to repeat the arguments 
used inlhem, they all tend in a different manner to point out (he in- 
conventences arising from the want of registry; the objections made 
at (he lime these were written, appear to be much of the same cha- 
racter as those which now exist, and the past as well as the present 
oj^s^s appear to have been actuated Inerely by dread and prejudice 
against change, and a, reverence for what was old. The tract by 
Aagill contains the fullest enumeration of the arguments on both sides. 
The reader may be amused, on referring \a it, with what he terms the 
highest precedent for man to form his lilies by, which not only savours 
much of the spirit and tone of his times, but in the present age would 
be considered a» something more than indecent 
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but injury to the luidowner and ruin to the mer- 
chant ID the proposed plan. The main objections 
brought forward are the additional expense which 
registry' will impose ; and, as to the trader in par- 
ticular, the publicity whidi will be given to his 
affairs : these will be considered in detail ; but I 
think before either the proprietor or trader forms 
his qpinion, it may be well to consider how far 
these supposed disadvantages, if they, exists are 
counterbalanced by the security of possession, the 
certainty that the facilities of borrowing on mort- 
gage will be increased, and the probability that 
the rate of interest will be diminished. 

The foregoing remarlcs ax» intended to show the 
present state of the. law, the -inconveniences and 
risks which arise from its imperfections, (parti- 
cularly with regard to the transfer of property,) and 
the extent to which, I think, these will foe removed 
by registry. What follows, will be devoted to the 
consideration of the opimons of those professional 
persons who are opposed to the measure, and whose 
opinions are on record. I do not think it necessary 
to say one word in the hope of carrying conviction 
to that class, whose prejudices make them averse 
from all change ; who consider any variation in 
the institutions of the country, however minute, or 
however necessary from the change of times and 
circumstances, as bordering cm criminal ; and who 
have so oilen repeated and admired the apophthegm 
of stare decisis, and delight so much in walking 




58 

Mipcr aliquot vtaa^ that they at last oooeeive all 

change must be for the worse, and no path fit to be 
followed, but that which has been traced by our 
ancestors. This^ class, I suppose, exists Iq every 
country, though probably it is more extensive here 
than elsewhere. With us there is a preitige in fa- 
vour of our ancestors and their wisdom, that even 
the present times, and the rapid and increasing 
spread of knowledge, have not yet been able en- 
tirely to remove ; but this set is fast dwindling into 
a mere rump of the old and formidable opponents 
of all change ; and the front ranks of these are 
daily experiencing desertion and defec^on. There 
is, however, one great advantage in the holdings 
these opinions in favour of former institutions, and 
of this blind admiration for ancestorial wisdom. It 
saves all trouble either of reflection or discussion. ' 
The creed, once adopted, becomes infallible, and 
is a never-failing substitute for all reasoning or 
reflection. This class drag along with thesa, in , 
their rear, a set of admirers, whoj either not 
having the edacity to think for themselves, or 
wishing to save the trouble of all reflection whatso- 
ever, are content to exist " on the scraps of begged 
opinions," and follow quietly in the wake of those 
who they consider are on the safest side. It 
will be useless to attempt to carry conviction to any 
of them; and as to impugning their great argu* 
ment of stare decisis^ &c the various improvem^its 
and InnovaticHis, both in law and in politics, fully 
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Bhbw, that the great majority of the b«9t infonned 
have long ceased to venerate these idds as formerly. 
In the opinions I have espresaed with r^ard to 
change, I must not, however^ be considered as agree- 
ing with Mirabeau, whose maxim was, II faut tout 
detruire puisqu'il faut recommencer. My observa- 
tions apply merely to those whose prejudices so 
blind them as to make them averse from all change 
whatever. I am in nowise unmindful of the cir- 
cumspection which is necessary in coming to the 
consideration of any alteration proposed to be made 
in our laws. 

Amongst those lawyers who have written against 
a registry is Sir Edward Sugden. In a letter in 
answer to Mr. Humphrey's book, in which a general 
T^istry was recommended, will be found the follow- 
ing observations : 

" The proposition which makes all incumbrances , 
take effect according to their priority in date, could 
only be maintained by connecting it with the gene- 
ral registry established by the code. But this latter 
is a certain expense entailed on property for a very 
uncertain benefit. I have often directed my atten- 
tion to the expediency of a general registry ; and 
my settled conviction is, that it would not be ad- 
visable. If the proposed rule were accompanied 
by the declaration in the code, that * otherwise 
every such deed shall be void," it would be as mis- 
chievous a law as ever was passed. No registry 
act has yet gone beyond the purpose of protecting 



60 

purchasers who register their deeds against prior 
deeds not registered. No law can impart activity 
and intelligence to idle and ignorant persons ; and, 
therefore, many clients would be ruined, without 
any neglect of their own, by the operation of the 



" The doctrines of equity, as to notice, require 
to be reduced within proper limits, but they are 
founded on moral principles ; for if I know another 
has a charge on an estate, it is an immoral act in me 
to buy it, and obtain the legal title so as to exclude 
him, and this equity does not permit. There is 
but little doubt that the character of fair dealing, 
which we possess as a people, is mainly attributable 
to the moral equity of the law which regulates our 
transactions with each other. The code makes 
notice immaterial. This, which would lead to 
many revolting frauds, is proposed in order to 
compel registration. The priority in law given to 
registered contracts is, I suppose, borrowed from 
the law of Ireland, and is highly objectionable ; and 
the new provisions for enrolling pedigrees would 
lead to enormous expense, and frequently to litiga- 
tion, without any corresponding benefit. Every 
person claiming as heir, would resort to the regis- 
ter, in order to discover a flaw, or make one in the 
pedigree of the heir in possession." The high 
authority of the Solicitor- General, on all matters 
connected with the laws of real property, makes it 
proper in discussing the subject, to consider his 
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reasons in detail. In doing this^ the doctrines of 
equity as to notice^ both actual and constructive 
(before commented on), must be carefully borne in 
mind ; these, he admits, are not as they should be, 
and therefore ought to be " reduced within their 
proper. limits." How he would alter the doctrine, 
or remodel the rules, he has not stated ; and it is 
difficult to conceive bow (retaining their eifect) this 
can be done so as at the same time to remove their 
injustice and their inconvenience. Alter them as 
you will, it must be left, in one way or another, to 
the judge to determine what is and what is not 
notice, or presumption of notice ; and this must, in 
almost every case of constructive notice, depend 
on extrinsic circumstances, and many parties will 
still be liable to be affected by notice, when in 
reality they were unconscious of it. I confess I 
think thJ^bpst way of escaping the evil, would be 
by expressly laying down some positive rule, that 
at some particular place all that is to affect a party 
shall be shewn, and there only, — and this is in 
effect a registry. How otherwise the learned 
writer would narrow, or even define these indis- 
tinctly-shadowed out and varying rules, I cannot 
apprehend. 

The Solicitor-General says that the present rules 
are founded on moral principles, and thinks that our 
character of fair dealing is mainly attributable to the 
moral equity of our laws. Now I am not aware that 
the rules of our Courts of Equity are adopted from 



any other source than that which is the source from 
which all the other civilized nations have derived 
their laws. I have before admitted, that it would 
be the height of excellence in laws, if moral rules, 
or rules of conscience, could be so defined, and 
rules of law be made so plastic, as to fit them with 
anything like accuracy : but this is impossible j and 
being so, the next best thing to be sought is a cer- 
tain definite and simple rule for the guidance of 
men in their dealings^ so framed as to insure the 
greatest general good. 

Any considerable deviation from this principle will 
only let in doubt and uncertainty ; and the result 
would be, that the diflFerent notion of each succeed- 
ing judge, as to what was, or was not conscientious, 
just, or equitable, (call it what you will,) would be 
substituted in the place of that which is certain 
and definite ; and there are few that would hesitate 
which to select as the best scheme of laws luider 
which to hold property. It may be observed, that 
since the rules with respect to the doctrine of 
notice have been settled, in order to give efiect to 
this peculiar moral equity, they have been often 
regarded with disapprobation by some of the most 
eminent judges who have sat on the Bench. I 
say not one word about the character which the 
Solicitor- General hints we possess as a people for 
fair dealing, or the origin of it, if it does exist. 
I should be unwilling to arrogate any superiority 
for my own countrymen over our neighbours in 
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tills respect^ and I confess I should be sorry to 
have the task imposed on me of proving that 
which I suspect is in aowiee admitted b; Uiose 
at whose expense it is assumed. The records 
of our courts <^ law and equity shew plainly, 
that notwithstanding alt this fair dealing and 
the superiority of the moral equity of our law, 
some foul play oot unfrequently takes place ; and. 
referring particularly to the law of real property, 
I think the great experience of the Solicitor- 
General must have taught him that there is no 
want of inclination on the part of purchasers who 
have got a bad bargain to escape thr<»igh Uie nu- 
merous Ibop-hoLss which our laws have leil un- 
gated. A large portion of the business of courts 
(^equity is the compelling the performance of con- 
tracts by reluctant purchasers ; and during the pro- 
gress of such suits, every quibble that can be 
thought of, is called in aid to assist them to evade 
doing that which is morally right. The public ge- 
nerally may nbt be awaro of the numerous suits 
which arise b^vreen sellers and buyers, and the 
vast sums which are wasted in carrying them on^ — 
though all in the least conversant with courts of 
equity know this well ; and one of the greatest be- 
nefits of registry will be, to remove many of the 
causes of such suits, and consequently to diminish 
the expense of transfer, and to prevent a fraudulent 
purch:^er (by an odd species of courtesy termed 
an unwilling one) from evading the due perform- 
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ance of his contract. I admit that individual cases 
of hardship may, and possibly will, arise from oc- 
casional neglects to register ; but is this possibility 
(and it is a possibility which can only take effect 
from negligence) a ground for rejecting a great 
benefit? With respect to the deeds being void if 
not registered, this is not proposed by the com- 
missioners. Whatever may have been Mr. Hum- 
phrey's plan, that which is proposed is merely, that 
if they are not registered, they shall (perhaps with 
some exceptions) be inoperative as against those 
which are. 

I admit that one who, knowing his neighbour 
has bought a certain property, but neglected to 
register his conveyance, and yet, knowing this, 
buys the same properly, and by registering, de- 
prives his neighbour of it, acts a very dishonest 
part. But, after all, the person who so neglected, 
only pays the price of his own laches; and it is a 
sufficient answer to the Solicitor-General, if it can 
be shown that less injustice will be done, and more 
good arise from the proposed measure, than now 
exists under the present rules of implied notice, 
squeezings out, and latent deeds. Until he can 
discover some measure still more perfect than re- 
gistry, there is at least good ground for adopting 
that which is proposed. He has no right to call 
for proof that the proposed measure is positively 
and entirely perfect. Let us, however, look a little 
further into the position, that our laws relating to 
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property are founded on "moral equity." This is a 
favourite doctrine of many eminent jurists and 
ethical writers. Will any one say that the doctrine 
as to tacking a third mortgage to a first charge, 
(with full knowledge of the second),^ and squeezing 
out the second mortgagee, as has been before 
explained, is a rule founded on any known princi - 
pie of morals ? Have not the very judges who have 
been compelled to administer such rules, lamented 
the injustice they were unwillingly compelled to 
inflict. 

Where is the moral equitr/ of taking an as- 
signment of an outstanding term as a protection, 
against what? — Why, " all intermediate incum- 
brances, whatsoever they may be." This pro- 
ceeding is founded on self-defence alone, and the 
only excuse for any honest man doing so at all is, 
that the state of the laws makes it absolutely 
necessary to resort to such unfair means of pro- 
tection. 

What is the statute of limitations ? Is it founded 
entirely on moral equity ? No — it became neces- 
sary, that after a given time (no claim having been 
made) men should be assured in the possession of 
their property, and sheltered from stale demands ; . 
and that persons omitting to claim within a reason- 
able period, should be shut out and deprived of all 
remedy. This was a wise and deBnite rule, made 
Jiowever, without any reference to conscience. It 
was suitable to the due enjoyment of property, and 



not unreasonably hard on any ; hurting none but 
the negligent or the fraudulent, who might lie by 
until all evidence to rebut their claim was lost, and 
then attempt to set it up: Do the judges seek to 
relax these general rules ? Does a judge say to a 
man who may plead the statute of limitations, (thus 
shutting out these tardy claimants on the first day 
after the expiration of the twenty years,) The law 
has allowed this, but it is a most unconscientious 
proceeding, to oppose this fair claim, too old only 
by one day ? Does any one consider a man injured 
in his character who pleads the statute in bar to an 
ejectment ? But if morals, if conscience were to be 
a man's sole guide, surely he would be bound to 
say to his opponent, As, the day before, you had a 
title to my estate, which I knew to be valid, I will 
not avail myself of this one day being past, but 
give you up that which ought to be your own. 

What, however, have been the experience and 
the feelings of the judges on this subject? was it 
not found, when they had unfortunately allowed 
themselves (from a desire of distributing moral 
equity) to relax the precise rules laid down by the 
statutes, that more evil than good was the result, 
that litigation was multiplied, and perjury increased 
and encouraged by these relaxations? Did not 
Lord Tenterden lately introduce an act to amend 
the law in this respect, to make the judges retrace 
their steps, and restrain them within narrower rules, 
and to prevent the admission of evidence as to 
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subsequent promises or admissions being construed 
as depriving parties making, or supposed to have 
made them, of the benefit of the statute of limita- 
tions — what other motive' was there for this, but 
that certainty and one broad general rule, applica- 
ble to all cases, were better than an uncertain lawi 
the administration of which depended upon parti- 
cular facts, to be decided on according to the varying 
will of the judge ? What is the origin of the law 
that makes it necessary to have all contracts re* 
lating to land in writing 1 Surely it was not founded 
on moral equity ; for hundreds of cases ocoir in 
which persons have made contracts, which, accord- 
ing to the generally received notions of what ia 
conscientious, they would be bound to perform t 
yet this law was enacted for the prevention of 
'' frauds and perjuries," wluch are engendered and 
fostered by the admission in evidence of verbal 
contracts with respect to the sale of lands. The 
introduction of vague and indefinite rules, founded 
on the application of moral obligations, was a 
favourite theory of Lord Mansfield, and was fre- 
quently attempted by him to be introduced into the 
courts of law. Junius, in his letter to Lord Mans- 
field, has remarked on this — " Instead of those 
*' certain positive rules by which the judgment of 
" a court of law should invariably be determined; 
" you have fondly introduced your own unsetUed 
" notions of etjuUt/ and substantiai justice. Decisions 
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" given upon such principles do not alann the 
" public so much as they ought, because the con- 
" sequence and tendency of each particular instance 
" is not observed or regarded. In the mean time 
" the practice gains ground ; and the judge, instead 
" of consulting strictly the law of tlie land, refers 
" only to the wisdom of the court, and the purity 
" of his own conscience." 

How many different judges may entertain dif- 
ferent opinions as to the nature and the extent of 
moral obligations, and what would be the result of 
such rules for the guidance of judges in tiieir deci- 
sions ? why, inasmuch as no one could well spe- 
culate on what would be each different judge's 
notions of conscience^ (though all would have good 
grounds for guessing at his notions of law,) men 
would first be uncertain as to their rights, and, 
what is worse, these very rights would depend on 
the will and conscience of the judge of the day : 
for his notions of moral obligations would, in fact, 
be his will ; and further, these principles would 
not only tend to constant uncertainty and occasional 
injustice, but they would perpetually foment litiga- 
tion: for where so much was to be left to the 
domestic forum of each new judge, many would 
be induced to try their chance in respect of a claim, 
who, if the law were fixed and certain, would be at 
once informed their case was hopeless. It may be 
added, that the attempt of Lord Mansfield failed. 
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have since met with no countenance from bis suc- 
cessors. 

It may be asked how far the law o( primogeniture 
is a law of moral equity ? — Suppose an eldest son, 
who takes an estate from his father, whilst his 
brothers and sisters are left to starve — has the 
taking possession of the property, which is a matter 
of every -day occurrence, anything to do with moral 
equity ? was the rule itself founded on morals or 
on conscience ? would it ever eniev the head of the 
framer of a new Atlantis or an Utopia, to allow 
such a system of law or morals to exist, as that one 
child should take all and leave the rest in beggary ? 

Sir William Blackstone is the foremost of those 
writers who have referred the origin of all laws to 
principles of morals human or divine — though, in 
the detail, he is compelled to admit these principles 
must in a great degree be disregarded. 

" There are," he observes, " a great number of 
" indifierent points in which both the divine and 
*' natural law leave a man at his own liberty, but 
" which are found necessary, for the benefit of 
" society, to be restrained within certain limits, and 
" in regard to matters that are in themselves indif- 
'• ferent, and are not commanded or forbidden by 
*' those superior laws. Here the inferior legisla- 
*' tion has scope and opportunity to make that 
'* action unlawful which before was not." 

I consider that such a question as the present. 
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which is merely how to lay down the best and the 
wisest general rules for the possession, transmis- 
sion of property, and perpetuating, the evidence of 
title te it, must be considered as one of those things 
indifferent, and not commanded or forbidden by 
those superior laws — and therefore completely 
within the scope of the inferior legislation. 

The rule proposed is one for the purpose of best 
securing and evidencing the title to property ; 
though, like all such general rules, it cannot be 
made to apply to every case, so as to give it an 
operation in all cases consonant to what may be 
called natural law or reason; but I maintain there 
is no more hardship, or breach of moral equity in 
this rule, which makes it necessary for a man, 
before he can acquire a title, that he should en- 
register his deed, than in the rule I have before 
referred to, which no one has yet called unreason- 
able, namely — that all transactions relating to the 
transfer of real property should be evidenced by 
writing. 

Would it not, in fact, be just as great a breach of 
moral equity, if one, having verbally given an 
estate to another, should afterwards sell and convey 
it by deed to a third party who was privy to the 
oral gift? — would not this, as a question of morals, 
be just as criminal in the party buying, as if, 
instead of the land having been given orally, it had 
been conveyed, and the first taker had not regis- 
tered, or completed his deed ? and yet both the 
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first rule, and the proposed rule as to a registry, 
are founded on the same principle, and made for 
the same end. The fact is, it soon became obvious, 
that no evidence could be so efFectuat for the per- 
petuating the title of property, as that which was 
written : experience has since fully shewn, that thia 
mode, however much an improvement on oral tes^i 
timony, is still defective, unless means are taken 
for the preservation and the disclosure to all in- 
terested, of such testimony; and this can only be 
done by some public depository. 

I think it may be concluded, that much of Sir 
K. Sugden's opposition to registry may have been 
founded in his mistaken notions with respect to 
what he terms moral equity, and much in his ex- 
perience of the grossly imperfect local registries 
which exist at present, which it would be better 
to abolish altogether as more than useless, even if 
it should be determined not to establish a sub- 
stitute. With respect to the registry in Ireland, 
which is reprobated by the Solicitor-General, I 
cannot collect that any of the eminent judges who . 
have been sent to dispense equity in tliat country^ 
hav« felt, or at least expressed, any repugnance to 
Uie administration of the laws relating to the Re- 
gistry Act ; and yet I thjnk, if the basis of our 
rules of equity had been so intimately interwoven 
with, and so inseparable from morals, it might be 
presumed that some of the many exported chan- 
cellors with which our English courts of equity have 
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compelled to dispense a law, the morals and effect 
of which must have been so repugnant to their con- 
science and previous education *. 

But even allowing that the question of registry or 
no registry was to be tried by rules relating to 
morals alone, I think the propriety of a register 
might, even on these grounds, be maintained, as I 
think it is clear that one of the principal results of 
registry will be the abolition and prevention of 
fraud. 

From what has been stated, it will be collected 
that I conceive ail questions as to notice should be 
at once evaded, by making registration essential to 
the perfection of the instrument, as sealing is now 
essential to a deed. I am aware that it is unwise 
to attribute more to form than is absolutely neces- 
sary to ascertain as between parties their intenticm, 
and for the protection of third persons ; and that it 
may be urged, when there has been a transfer of 
property in the manner required by law, a further 
law which makes the addition of registry essential 
would be without an object ; and that a law, which 
would in fact permit the seller himself, or those who 
claim under him by gift or descent, to enjoy property 
after an actual transfer by him for value received by 
reason of the purchaser's non-compliance with a form 

• It is proper, however, to observe, that the decisions on Ihe Irish 
Kegislry Act do not admit of the opemtion which has been before 
noticed, called tacking. 
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in which, in fact, the seller had no interest, might be 
considered a law in favour of fraud. The question, 
however, of giving or denying this effect to the re- 
gistry is, after all, a question of balance of evils. 
But I will assume that it is not expedient to make 
registry essential to the validity of the deed ; yet I 
think it is possible to attain all the ends of moral 
equity without retaining any of the complex and 
unjust rules as to notice, which now exist. All 
substantial justice would be answered by not allow- 
ing, in the case above named, a seller, or any perscm 
claiming under him, except for value paid, to take 
advantage of any defect of registry by a purchaser. 
But with respect to the question as to whether actual 
or ccustructire notice should have the effect of sup- 
plying the want of registry, I think, notwithstanding 
the arguments which may be urged, that the object 
of the registry is in fact merely to protect a fair 
purchaser from prior secret deeds, and thai he 
stands in no need of protection against that of 
which in fact he has actual (x constructive notice: 
it will be found that the balance of good will be on 
the side of rejecting the admission of notice alto- 
gether ; and as between purchasers for value, that 
the registry alone should designate the priority. 
The fact of notice, it should be observed^ wUl^ in 
every case, be possible. A claimant who has, 
neglected to register may be tempted to commence 
a suit for the chance of being able to extract an 
admission df notice ; and thus a door to perjury 
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of protection by reason of notice would, in some 
degree with the indolent, diminish the Btimulus to 
registry : and it cannot be considered as a hardship, 
that as public good requires that a purchaser, to 
obtain the protection of the law, should comply with 
a form in itself simple and easy, be should pay a 
penalty arising from his neglect or wilful omission. 
If once notice is allowed to have the effect of sup- 
plying a defect in registry, I sincerely think at least 
one-half the benefits to be expected from the mea- 
sure will be lost. This question was propounded by 
D'Agueseeau to the French parliaments, who were 
of opinion that notice should not supply the place 
of registry ; and such is the rule, with perhaps some 
modifications, of the present French Code. 

This doctrine for which 1 am arguing will be no 
new principle in our laws, which afford many in- 
stances of depriving parties justly entitled who 
have nevertheless been wanting in due vigilance. 
The salutary effects of the statute of frauds, requir- 
ing all contracts as to land to be evidenced by 
writing, have been already noticed ; and yet many 
cases of hardship occur in the carrying into effect 
the provisions of this statute. In addition it must 
be observed, that the purchaser who omits the re- 
gistration of his conveyance, in fact leaves the 
seller with an apparent power of disposition, and 
is himself the original cause of the evil. 

I think that with the provisions 1 have noticed 
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of prerentiQg a seller, or those taking from faitn m 
volunteers, availing themselves of non-registry, and 
if full retnddy by way of damages is given against 
parties concerned in fraudulently defeating their 
own conveyance, and possibly even against all 
others concerned in any transaction of that nature, 
all the ends of real and substantial justice will be 
attained — the point of as to how fer it may be neces. 
sary for a court of equity to afibrd relief in cases of 
direct and positive fraud, or mistake : this will, of 
course, require considerable attention and care. 

In the extracts I have made, it will be observed 
the Solicitor- General remarks, that, as to the re- 
gistering pedigrees, every person claiming as heir 
would resort to the register in order to discover a 
flaw, or make one, in the pedigree of the heir in 
possession. Now, really, considering his advocacy 
for moral equity, I should have thought that this 
advantage which claimahts would derive from there 
being a registry of pedigrees, was just what a. 
^Eumch moralist would have desired — namely, that 
one D)aa having a better ri^t to property than ano^ 
ther who happened wrongfully to be in possessioni 
should have by law, as well as by reason, the 
means of procuring evidence for the establishing of 
his right to it. 

What other but the end of all justice would be 
attained by this f and, in fact, how many are now 
unjustly deprived of their rights, by tiie <Jifl5cultie8 
Imposed to obtaining the means of proTiag Uion I 




what sums of money are fruitlessly wasted in hunt- 
ing through imperfect registers for evidence to 
maintain a man's right to what, in fact, is in all 
justice his own ! — whereas, if there had been a re- 
gister of pedigrees which could be searched, this 
would at once have extinguished the lingering hope 
of the one who really had no claim, and have con- 
firmed the expectations of him whose right was 
withheld. Surely the learned writer must have 
forgotten his code of morals when he objects to this 
proposal for the putting on record what may be 
fairly classed under the head of evidence of title : 
but, it must be observed that this does not form 
any part of the present plan of a register as sug- 
gested by the Commissioners. What is meant by 
making a fiaw, where one did not exist, I do not 
understand, unless, indeed, it be by committing 
a forgery on the register. But the means of for- 
gery are much greater in the present state of the 
laws, than they would be if there were a register. 
All possibility of altering and manufacturing tomb- 
stones, tearing out leaves, and erasing parish 
registers, bribing parish clerks, &c., at least would 
be prevented by a registration of the pedigree in a 
public office, and would tend greatly to the diminu- 
tion of the means of fraud, and consequently of the 
fraud itself The instances quoted are not the only 
ones, by many, in which the rules of moral equity of 
the Court of Chancery do not afford anything like 
moral justice to claimants. In fact, many of these 
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rules are based on the very opposite principle, 
namely, that of self-defence. Take, for instance, 
those cases in which the courts say that a man shall 
not be compelled to shew his title-deeds. Why is 
this, but that no man shall be compelled to furnish 
weapons to those who may have a better title than 
himself? Is there moral equity in this? Lord 
Eldon, in expounding the rule, approves highly of 
it, not from its moral excellence, but because the 
imperfect state of the laws made it absolutely ne- 
cessary. He instances some corporation in the 
North who were foolish enough to shew the title- 
deeds to an estate they had long enjoyed, and the 
result was, that from the inspection of the deeds it 
was found they had no title at all, and lost the land. 
Now, in all conscience, the corporation only had 
due justice, except indeed, that, conscientiously, they 
ought to have refunded the whole profits from the 
very beginning of their wrongful possession. With 
a register, this injustice, arising from the conceal- 
ment of titles, never could arise ; and therefore, it 
is fair to infer, by registry, greater justice, in every 
sense of the word, will be attained. 

Mr. Coote, a conveyancer of considerable legal 
attainments, is another opponent who has entered 
the lists, and has very lately addressed a letter to 
the commissioners, in which, like Sir E. Sugden, he 
has expressed himself decidedly hostile to a registry. 
He does not scruple to tell the landowners, that their 
property is in danger, and foresees evils without 
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end from the proposed measure ; and the dread of 
these, seems to have given him some very singular 
notions of the perfection of the laws under which 
property is now held. 

The doctrines of " squeezing out," '* tacking," 
&c., all meet with his entire approbation in compa- 
rison with the evils of a registry ; and the feeble, 
and imperfect, and cumbrous protection afforded by 
assignments of terms, is symmetrized into a " sya- 
*' tem working well in practice," and affording in 
most cases quite protection enough for any reason- 
able purpose. The worth of Mr. Coote's opinion 
must be alone estimated by the value of his reascms, 
and his professional character taken as nothing in 
the balance. 

Let us consider the objections he has advanced, — 
and they include all that have been said against the 
measure. 1st. That any system which compels the 
disclosure of every instrument relating to titles to 
property, and which makes all those which are 
not disclosed void, will tend to increase the inse- 
curity of titles— this must, to any one, I think, be a 
starding position. — How is it that Mr. Coote sup- 
ports his argument? The reader must bear in 
mind what has been said about the doctrine of no- 
tice. As the law now stands, if there are fifty 
people who have fair and just claims on an estate, 
and I know nothing of them, if I can get hold of the 
plank, the tabula in natifragio — a court of equity 
tells me, I may set them at defiance. — Mr. Coote 
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acts up to this principle of tqmU^t and points out th« 
propriety, when a purchaser is about to complete 
his contract, of using all fair means to shut hit 
eyes ; that he may be safer, he advises him not to 
look where he may^ if he does search, find that 
which may give him notice of some priot fair and 
tuMiest charge or claim ? — No—the law is tm your 
side— •shut your eyes, — do not taint yourself wiUi 
notice— hold fhst on the tabula, and you are safe,-^ 
do not search for Judgments, or in any local regis- 
ter — the persons of whtan you are buy4ng may 
have committed a ftaud ; there may be concealed 
diarges; but of the one of the two perstmstobe 
cheated, take good care that it is not yourself. 
Shift, as far as you can. the injurious consequences 
of the fraud on your neighbour, although it is true 
be is equally innocent with yourself; and in addi- 
tion, has, in all moral justice, a better right, having 
first paid his mcmey. 

Such is, in effect, the advice that Mr. Coote gives 
to his client. If one were to stop here, the lay 
reader might conceive no very high idea of the ad- 
viser's morals, or, indeed, of the moral equity of 
our laws ; but he has to learn that this la the advice 
which most advocates conceive themselves bound 
in many cases to give to their clienL The system 
is not peculiar to Mr. Coote ; it is no nostrum c^ 
his ; it is one common to coaveyani^rs ; the defeat 
is in the law, which makes It necessary so to advise. 
A man buyuig an estate very naturally desirss to 




be as safe in the enjoyment of it as he can ; and to 
be so, is, in self-defence, obliged to resort to such 
means for his protection ; and, as between himself 
and his neighbour (if one is to be ruined), the 
law of self-preservation prevails, and he naturally 
wishes the burden should fall, on any one but him- 
self. Now, that any one can say the alteration of 
such a state of laws as this is to decrease the seen- ' 
rity of titles, or that the moral justice of the laws 
will be diminished, seems utterly incomprehensible. 
When a man by common precaution can satisfy 
himself of alt that it can be necessary for him to 
know, he can, of course, have no fear of concealed 
.claims ; and no necessity will then exist for shut- 
ting his eyes at all. 

Another of the points brought forward is the risk 
of error in Ihe entries on the registry or in the 
index. We are told that a man who has spent his 
whole life in the acquisition of a fortune will lay it 
out in the purchase of an eState, and then run a 
good chance of losing it all at one fell swoop ; not 
by being *' squeezed out," or " shoved out," or by 
some latent old legal estate, not by the poisoning 
operation of some constructive notice, as he now 
well may and often docs, but by an error in the 
registering clerk — an error that no astuteness of 
counsel, no vigilance of the solicitor, can shield him 
from. Mr. Coote, however, wrote his work before 
the very admirable plan for the Registry was pro- 
mulgated by the Commissioners, or he would have 
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Been how little was to be left to the care of the n 
gistry clerk, and what was to depend on the cautic 
of the parties, and, what is far more important, ho 
' little there was to be d<Hie by any one, so as 1 
^ come within the full influence of the protection i 
the Registry. If Registry is made essential to th 
title, it will be the duty of the solicitor to see ths 
all which is so made necessary for its completion i 
carefully and correctly done ; and without care an 
knowledge on the part of solicitors no purchaser i 
safe, or approaching to safety, under the preset 
system. Neither can this be expected under an 
law ; but -he has better chalice of being safer undt 
: a system that is disembartassed of all complexity t 
outstanding legal estates, and notice positive an 
constructive, where, indeed, not only dexterity bi 
positive good fortune is necessary to steer a sal 
course. Mr. Coote, like some other opponents, ha 
reasoned against Registry, and taken the inconvt 
niences of the existing local Registers as th 
groundwork on which to found his objections. . Be 
fore he determined that Registry was objectionablt 
it would have been but candid to have considere- 
how far llie system of the present Registry via 
defective, and how fkr it might be improved — ho\ 
far certainty and facility of search might be gained 
how far chance of error might be eschewed. Il 
like the Commissioners, , he had solved this pro 
blem, he would have been a better judge of th' 
point on which he has, with so much precipitancy 




^yea so decided, and, as I tlnnk, so erroneoua an 
c^nion. I have little doubt but a consideration of 
the plan proposed^ and a nearer view c£ the evils 
ariung from the want of a Register, may work a 
change in Mr. Coote'a <^inion, and I have good 
bc^i (^ yet seeing him ranged amongst the 
staunchest advocates for Registry. I believe I am 
correct Iq stating, that the plan proposed haa the 
concurrence both of Mr. Bell and Mr. Butler^ names 
in themselves a host 

In Edition to this singular position, th^ Re* 
gistry will increase the insecurity of titles, comes 
tiie strong bold of the opponents ; that by whioh 
tbey enlist all the selfishness and the vanity c^ 
mankind. A general Register, it is aoaerted, will 
be a source of great injury to commerciai ortM, and 
vexatiously and injuriou^y expose firicate and 
famify transactions. Mr. Coote, not satisfied wiUi 
stating this broadly as his deliberate opinion, hast 
in addition, thrown out a pretty strong hint to those 
whom he supposes will be peauliarly injured, vigo* 
rously to oppose a measure which will be hurtful to 
their interests. I shall not trust myself to revnarh 
on the taste of ihis, or its fairness in the diaousaion 
of such a questica. He could not, however, have 
touched a more efieotual key. 

Everf one feels iba delicacy which idiould be 
riiewn towards commeiclal ciedit. real, sound, 
commercial credit,— ^nd no cwia would willingly 
consent to any law by whi(^ it should be preju* 
diced or impaired. 
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We have seen that the title to profierty muit be 
evidenced by writing— that the proaoBt «tate of the 
law admiti of Boine of theae writingt beiog oon^ 
oealed> dlen io the prejudice of thou who bay; 
vad 80 long aa instnunents may be conixmled, and 
purchaser! prejudiced, die lawa must be imperfect^ 
and DO one abaolutely secure. IfeTery deed whicii 
can affect land is by law made public, nofVaudof 
the nature mentioned can be oommitted ; but 
against this it is speciously uiged-'-^a man. particu* 
larly a merchant or banker, may wiah to deal with 
hla property, ao that what he doea may remain 
Jiecret-^the publication of his being a borrower 
mi^t afi^ his oredit Admit, for the lake of argu^ 
ment^ that this is an objections-then it is a question 
of calculation of thev^ue of general gain agalnrt 
the loss sustained by the partial inconvenience ; tf 
it is shewn that a general and importaiu improve' 
ment la to be aet off against this less, any one fiiirly 
vtriicing the balance will eajuly find that the pre- 
ponderance Is greatly in favour of the pKi/tor.^ the 
geneml folders of prc^ieity. But how far would 
eredit, that ia, the lair proper oedit of a merchant 
or banker^ be injured ?-«-and how far is it an injury, 
^at tboie who may wiah to know the peobaUe 
solvency of their creditcv> should be enabled to see 
how much he has already incumbered that property, 
on the faith of whteb he, in a g'e&tdegree, (Attains 
the credit he aec^^s? Some few case? of iiardafaip 
may aris&*-iome merchant or bankar preued at 
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the moment, and compelled to resort to a loan, may 
have it discovered by his creditors, who may form a 
worse opinion of his affairs than a more complete 
knowledge of them would justify ; but the real evils 
of this would, I seriously believe, not be very great 
, — and it is fair to consider whether some real and 
substantial advantages may not result both to. the 
honest banker and merchant. In the first place. 
Registry will prevent many of the frauds now so 
common, which are ccnamitted by persons making 
hasty loans on d^>osits of deeds, &c. By removing 
at once the possibility of committing these frauds, 
general credit and confidence will be much in- 
creased, and t^e facility of obtaining, with compara- 
tively greater certainty, a valid security, will tend, as 
before has been stated, to reduce in a great degree 
the prejudice against loans by pnortgage ; and thus, 
what some few will lose by an accidental exposure, 
the majority will gain by the. increase of confidence 
in the lender. I think traders in this country have 
little to complain of, on the ground of want of con- 
-fidence and credit. I believe the laxity on the 
head of careless credit has led greatly to the destruc- 
tioa of confidence. My object is a general, and I 
hope a fair statement of the case, and of the argu- 
ments on both sides. I do not go into the detail 
.of the numerous frauds which the records of our 
ctMTts shew to have been practised by traders, 
bankers, &c., in borrowing on deposits, &c., and 
their being enabled thus, for a tiooe, to keep up 
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the appearance of credit, long after all hopes <^ 
solvency are past. I should be little studious 
of making any exertions in favour of a trader 
who would be deterred from purdiasing land 
because he felt that he might, by reason of the 
state of the laws^ be prevented from' secretly bor- 
rowing money on its security. L^ us, in addition 
to this, see whether any inconvenience has in fact 
arisen either in Yorkshire or Middlesex from this 
cause, where there is an imperfect and insecure 
Registry, — but, though imperfect and insecure, no 
one, except in a mere honorary transaction, abstains 
from entering his charge on the Register. Will 
any one be so bold as to say that the respectable 
bankers or traders refrain from laying out their 
money in these counties by reason of the publicity 
it would give to their dealings, and consequently 
ruin their credit ? I feel well satisfied, from expe- 
rience, that persons consider it an advantage that 
property is in a Register County : — that lenders 
prefer it, is obvious, as many refuse to lend on any 
other lands than those in register counties, atid 
any one looking at the newspapiir advertisements 
must have seen loans offered at a lower rate, pro^ 
vided the security be in a Register County. Now, 
supposing all counties were turned into register 
counties, and, in addition, with a valid and effectual 
Register, is it too much to infer that credit woidd 
be considerably increased by this additional secu- 
rity, and that the number of lenders would be mate- 



T! ally increased — thus augmenting, rather than di- 
minishing the accommodations of the fair and honest 
trader, the only person whom it is at all necessary 
to consider in framing laws. I feel that this is the 
moat imptvtfilbt point to consider before the plan of 
-a B.egiiitry ie uJopted ; and if it were likely that 
Registry sbduld afiect or impair commercial credit. 
It would be an objection of great weight : but I am 
mnvinoed, when dte point is fairly discussed, it will 
•be ibutid there is nothing to fear, but every reason^ 
<able ground to hope, that great benefit wiU arise to 
«very honest landholder in the kingdom, be he ffie^ 
chant, banker, or duke. It is possible some cry 
may be made by persons who fancy themselveB 
aggrieved. There is a large class so jealous of 
their own interests, and so regardless of the general 
Igood, that with them the mere fact of the possi- 
-bility of loss frequently operates as a conviction. 

With regard to the other evil, viz.^ tbatofdis- 
dosing family setdements and transactions, this can 
only afibct a small number of persons ; the ccsitents 
of family uttlements are, in ninety-nine cases out 
of a hundred, known to the parties interested. 
There may be some few cases in which it may have 
been better, that a spendthrift son should be in ig- 
norance of the nature or extent of his inheritanoe» 
and where he may take advantage of the disclosure 
to waste his expectancies ; but I believe the cases 
are very rare in which he is so entirely ignorant d 
bis rights aa to prevent his going to awrket with 
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them when there is the indinatioa ; uul in additioo, 
the ju*tice is not always bo much on the side <tf 
those who may wish for conoBahnetat, as to make 
publicity any great hardship. My experienoe has 
led me to tbinkf that there is often mudi injutioe 
comidilted by an unfair conoeahnent or mitrepre* 
•entation of the rights of peraant having e^>eat- 
anoies j and one very pregnant consequenoe of such 
conceahnent is, that harder terms are made by the 
usurers and catchers at bargains, by reason thtit the 
reversioner has not the means of showing with cer- 
tainty what he has to sell. There is no state of the 
law which will prevent a man in distress from tak- 
ing his expectancy ta market ; and hence the impo- 
licy of the usury laws, the law afibrding relief to 
expectant heirs and sellera of reversions, and more 
particuhu-ly of the annuity laws. Further it should 
be remarked, that with respect to willa> the desire 
of conoealment is most pfevatent : it is under wills 
that by far the greater part of expectancies bib 
deriredt yet no geneftd ineoaTenience has ever been 
mtpfflienoed frcoa their exposure, and they can 
be inspected any day for a shilling*. Mr. Coote 

* With ree;ard to the reg^stir of wills, I have omitted to stats the 
*ast inconvenience which arises from the present mode. 1 believe 
ttnre bn more Uibo a hundred pluei where WiUh nULjr b« prorqd; and 
now, when aji heir wishes to disoover whether lus tuicestor has mule a 
Will.lteniayntitbe able to obtain assurance that no will hEis been made, 
without searching every coiirt T^era A will t^ pou)bili1;f m^ ha«« 
been proved. The e«pense, ihe uncertainty, and the inconvenience 
arising from this Is considerable ; and is, alone, a ground for the eala- 
t, It kutt of a graerol itprirj sit will*. 



does state some sditarycase of evil, which arose 
when a banker's children were found to take less 
under their father's willtban the creditors expected^ 
and their credit was to that extent dinuQisbed— no 
great harm, p^aps, in the main, or, if It wasj the 
Case is one of those exceptions which must al ways- 
arise in every' state of laws, however excellent or 
well considered. It would have been but fair in Mr; 
Coote to have taken into omsideration the benefits- 
which may often result from the power of ascertain- 
ing the truth by such a search as he refers to. In 
hundreds of cases parties may be enabled to protect 
themselves from the rnachinations of those who were 
endeavouring to obtain false credit on exaggerated 
statements as to the benefit to which they were en-- 
titled. 

Mr. Coote has not only stated his. opinions c^ 
the measure, but cwceives them of sudi weighti 
and 'fendes the danger of innovation so imminent, 
ftat he has pretty plainly called on the persons 
most interested to make a good stand in the breach, 
and defend ^eir property against the coming evil 
of publicity and a Register. He fairly states, that 
he is wedded to the system of outstanding terms 
and old legal estates, the tabula in naufragio ,* 
that he admires the squeezings and Covings out 
of innocent persons, and hoodwinking those who 
ought not to see. He admits there are some 
defects ; that there may be cases where there is no 
plank ; but he considers ail these as evils knowa 
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and ascertained ; his skill prepares him to meet 
them ; whilst he seems to shudder at the unknown 
and imaginary dangers of Registry. My feelings 
and opinions in this respect are diametrically op- 
posed to Mr. Coote's. I feel now that it is impos- 
sible that a purchaser or loKler can be considered 
as positively safe, and that his best security is the 
h(Hiesty of die party be is deahng with, and the vi- 
gilance of his agent; whereas, when a registry shall 
be establi^ed, I think, with due cauti(»i, a counsel 
may then, in most cases, be enabled to. give a posi- 
tive opinicn as to the safety of his client 

1 come now to the last argument of the oppo- 
nents, namely, the expense whieh will be entailed 
pn the landed interest ; if it be true that a Register 
will entail great additional expense, this I admit is 
a serious evil — I know that Uie proposers have, con- 
sidered the point well, and have reason to b^eve 
they have arrived at conclusions opposite to those 
come to by Mr. Goote. Admit, however, that k 
will be an additional expense, the true way of trying 
the point will be to see if the advantage -gained is 
worth the money,— rif the certainty and security are 
worth the price demanded ; I think, however, very 
little is necessary to prove, that it will be no new 
tax, and that in the long run it will be a relief ra- 
ther than a burden. 

Mr. Coote estimates the cost of registering each 
deed at about two guineas. Now, it might very 
•well cost two gumeas under the present system ; 
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buiwe haTOt-waontofaapo that if Registry is de- 
tenniaed ui, mattan relatiag to expetise will be 
di&rratly arranged than heretofore j that there 
wiU be DO sinecurest no cbeese-paringB or profitB, 
— ia fiuH, that there will be no pay but to those who 
work, and sach pay only as will afibrd a reaitniable 
remuoertttion for the labour bestowed ; this will be 
one grajid pmnt. Nextr by having for many com* 
fnon deeds, printed forms, with blanks for the names, 
to be used or not, at the option of the parties^ die 
Mpense of making the copy will be saTed, by using 
a duplicate printed form fat the Registry ; and by 
preparing the paper, widimelted wax, after the copy 
is written, It may be made at least as durable as 
parchment, and therefore & Gt substitute by reason 
of its being cheaper. 

- And again, by writing the deed bookwise, of the 
size required by the officers of the Registry, the 
deed itself may be deptnited, by those who are 
willing to do so, and all expense of the copy saved. 
Jn addition to- this, in all cases of sale or mortgage, 
an -ad valorem stamp is put on the deed, propor- 
tionate to the amount of the money which passes'; 
and the expense of registering mortgages and 
transfers may be estimated according to a scale 
proportionate to the sum paid as the considera* 
tion. And as the expense of two or three guineas 
will be comparatively unimportant in a transaction 
of magnitude, deeds bearing a high dd valortm 
stamp may be made to sup^dy the loss sustained 
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\fj thoB9> the itomp oa whtdi ii low; anumidg 
thai the &nx)UDt of coet vould, ia any cue, make 
H neccBiary to impose more than ten ibUlingB on 
ti short instrument. Thus a sale for 100/. might be 
dMTged less, perhaps, tha& the prbportionate cost, 
whilstasale for 10,O0CV, mi^t be mads to bear 
somewhat more than the proportionate share of 
expense. The maifl object will evidently be to 
rdieve small purchasers) or mortgagon for a small 
amount, from any great additional oost ; and this 
may be easily done by the unequal distributioa 
whioh I have proposed. 

And further, I will ask Mr. Coote, and others 
conversant with the practical detail of conveyandng, 
and who are opposed to a Registry, if they are not 
bound to admit, that a Genial Re^ster will lead 
materially to the shortening of deeds in almost alt 
csiBet, and whether it will not, in many others, ren- 
der many deeds unne<!esBary which are now oon- 
sidered as indispensable. 

This pan of iho subject is perhaps too technical 
to be fully understood, except by the practising 
lawyer; but the general ef^ may be stated, as it 
is but fkir that all should have an opportunity of 
judging for themselves, and the more partioularly 
so, as this is one of Uie moat popular objeotiras to 
the scheme. In a small purchase, where the title- 
deeds relate to a large property, and are left in the 
seller's hands^ as is always the case,"in order to 
avoid expense, it. often happens that no copies -are 
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taken, and the purchaser inserts in his conveyance 
a full statement of the title of him from whom he 
buys. These recitals or statements, after a lapse 
of twenty or thirty years, become, though not 
strictly legal evidence of the title, yet such evidence 
as generally proves satisfactory to purchasers. In 
the event of Registry, no copies will be necessary, 
and the imperfect evidence to be supplied by the 
recitals after twenty or thirty years' maturity, and 
twenty or thirty years' risk of total loss or destruc- 
tion of the originals, is at once supplied, and that 
fully by the Register, containing, as it will, a com- 
plete and perpetually accessible chain of all the 
evidence relating to the title; consequently, here is 
a substantial and obvious reason why deeds should 
be much shortened. The same reasoning will apply 
with regard to the preparation of most other legal 
instruments. The fact that the title-deeds and other 
documentary evidence may be lost, is one of the 
chief reasons for the long statements of title called 
" recitals," which are so frequently inserted in 
deeds ; and this is more particularly the case where 
conveyances are made by trustees, as they, as a 
matter of precaution, require that in every instru- 
ment to which they are made parties, it should, on 
the face of it, be made to appear that they conveyed 
both the right property, and by the direction of the 
parties having an authority to require them to do 
so. This is the more important, as, beyond a copy 
of the deed to which they are parties, they have 
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no other evidence wherewith to defend themselves 
agaiiifit any charge which may be brought against 
them, or to enable them to answer any inquiry at a 
future period, when, having parted with the docu- 
ments, they have no means of procuring evidence to 
account for their conduct. 

Now, if there was a Register, the knowledge that 
the documents frcHn which this may be fully evi- 
denced are already on record, and can at any time 
be referred to, will be a most important motive for 
omitting many of those recitals which every "cau- 
tious conveyancer" now feels himself bound to 
insert. Again, with respect to the numerous deeds 
which are necessary for procuring assignments of 
outstanding terms, and the getting in other outstand- 
ing legal estates, as a protection, on the tabula in 
naufragio system, most of these will no longer be 
necessary : and whilst, under the present system, 
twenty terms are required to be assigned, and pro- 
perly so, I may assert there will not be more tiian 
one which will be so assigned when there is an effi- 
cient Registry ; and even where they are assigned, 
the length of the deed assigning them, for the rea- 
sons already stated, will be abridged by more than 
half Here then is another cause both for the 
abridgment and the abolition of deeds. 

Again, under the present system, it is the practice 
(and one that is perfectly justifiable and proper) in 
every deed to insert a long description of the pro- 
perty conveyed, called "the parcels," instead of 
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referrif^ to the deseripUona which are emtMiiod in 
foriUQr deeds, ia cwder that, if the other deeda should 
Dot be forthcotning, the deed itself may «t on(» 
dMw the property intended to be conveydd. Now, 
the certainty that there w no such danger of loas, 
and that the description contained in prior deeds 
will at all times be accessible, will be another in- 
duoemeiM for the shortening of deeds. 

Allowing, however, that a, small additional tax 
must be added^ are the certainty and security c^ 
title, 'vt^ioh I think I have ccmvinciogly shown a 
Re^ster will confer, worth nothing ? Is the utterly 
getting rid of all danger oi being <' squeezed out," 
or " rfioved outj" by some dormant undiscovered 
outstanding tenn, to be taken as of no value? Is 
all risk of total loss of property by being afi^cted 
by notioe thrwgh an agent, an attorney, or his 
agent;, nothing? la it nothing that the persons may 
save all the expense of taking pn a purchase, or 
giving on a sale, some fifty pounds worth of attested 
copies ? Is the certainty, that if by aooident or 
design the original deeds are burnt or lost, the 
whole evidence of title is preserved on the Re. 
gister, and accessible at a minute's warning, and 
at a trifling expmae, to be taken as of no value ? 
These things^ I think, may be put in balance against 
any small tax that a Registry may impose ; as soon 
as the real value of Uie security la known^ there 
will be no fear of complaint. 

There is another point iiotioed by Mr. Coote, 



95 

wMch ahould not be left unanswered. It ii uid 
ibat RegiBtry will have the efl^ of nicun^ering 
the title of parties — that ia^ say for instance, an 
QSitate is iDortgaged, and the money paid, and the 
estate reowveyed, the owner, in mijcing out bis 
title, might, if there was no Registry, suppress 
both the mortgage and reconveyance, a« baring 
becsome uDneceasary to evidence his title, and heooe 
bis abstract of title would be so much the shorter ; 
whilst, if there bad been a Registry, this could not 
be dcme. as both would be immoveably fixed on 
Uie Record. I contend this would be no evil-^-on 
the contrary, an advantage, wsd one that any par* 
son wouW Tery gladly pay for. In particular cases, 
some individual evil may arise to A. or B., by this 
additional length. A. or B. may be conscientious 
and skilful persons,— may have carefully ascer^ 
tained that the money was duly paid, and paid tp 
the right parties, proper discharges obtained, and 
a proper reconveyance procured ; but I think it is 
better that a purchaser should be allowed, at a little 
more coat to all parties, to aacertain these &Qta for 
himself, X may add, my experience baa shown that, 
in many cases, it wtajld have been worth (ar more 
than the additional cost* to have had the means of 
doiug so ; and instead of considering the disdosure 
as a- loss, I think it a gain. Indeed, I consider one 
of the chief benefits of a Registry is, that every 
purchaser will have the power of knowing that no 
valid transaction relating tOiwbat be buys can ejtist. 
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without hia baviog the certainty of seeing it. The 
suppression of deeds, all experience shows, is a 
matter of dangerous concernaient,and in most cases 
one of uncertain benefit, and in many where rio 
fraud is intended, much injury is unwittingly in- 
flicted. I have no doubt that Mr. Coote himself, in 
his own practice, is one of the last persons to recom- 
mend the suppression of any instrument whatever. 
Mr. Coote has had recourse to what seems to ine 
a very weak argument in order to support his views, 
namely, that the question is not a new one, — that 
wise men have long ago entertained it, — and that, 
if the measure had been found practicable, a Re- 
gister would have been established before this. 
Such reasoning would have afforded an excuse for 
not abolishing the wager of battle, only just idm 
from the statute-book, which it disgraced, — for not 
abolishing the law against witchcraft, — for hot 
granting Catholic emancipation, — for leaving un- 
touched our criminal code, already so much ame- 
liorated by your exertions, — for not adopting the 
doctrines of reciprocity in trade, in lieu of the old 
system of protecting duties ; in fact, it would have 
been a reason for not adopting any ' great change, 
which many wise men had contemplated and enter- 
tained long before reform was made. I believe I 
have referred to all the most important of Mr. 
Coote's arguments, and I hope I have stated them 
fairly. It is, however, more difficult to discover the 
bearing of some of his positions, than to answer 
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his argmaonts.— Mo/or alu/uando labor erat invenire 
quam viiicere, 

Ih the year 1815, Mr. Serjeant Onslow brought 
in £^ bill for the establishment of a General Registry: 
The measure was hastily got up. and, though I 
have not seen the. bill itself, I recollect enough of 
the pUui to imagine that little of that care and con- 
sideration had been .bestowed on it which must be 
absolutely: necessary to give eflect to so importfmt a 
measure. The bill was read a first time, and, like 
many other crude and imperfect schemes for the 
reform of our laws, was most properly aban- 
doned. No. interest appeared to be excited by 
the. subject; this, however, must .have: been the 
fault of the proposer. Mr. Croker, and some one 
or two other. Irishmen or Irish members, laaded 
the. Irish Registry; and some one, withput under- 
standing its merits or defects, told a story about a 
hackney coachman burning some deeds in pure 
vexation, on not finding they were bank notes. 
Mr. Preston was the only lawyer who gave an 
opinion on the subject, and that was decidedly 
against the measure. r 

I am, willing to a,dmtt.the vveight of Mr. Preston's 
opinion (Xi any point cotmected with the detail or 
theory, of an art in the exefcis/s of which he has sq 
long been so suqcessful a practitioner. There can. 
be .few of my readers but mqst be aware of his 
eminence as a conveyancer. If he bad not added thej 
grounds of ..his^opiniQU to his {opposition, it would I 
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admit, from the niere authority of bis name, have 
been formidable ; but recollecting the maxim of hia 
great master, Lex plus laudatur quando raliotte proba- 
tar, he baa given bis reascois, and thils furnished 
weapons for his own discomfiture. Tbd ground 
of hia objections, (at least stlcb, I suppose, as hd 
thought best suited to his auditors,) resolve thenw 
selves into these — that be would not aSbrd Uid 
means of gratifying the idle curiosity of estravagant 
sons — that the registry in the County of York was a 
perfect nuisance from its extent, atid this difficulties 
of consulting it, and that, in thirty years, if a general 
register were established, all the titles of Englaod 
would be in utter confusion. I am obliged to 
assume that theSe \rere all the reasons— ^ey arci 
all that are reported of his speech in the House of 
Colnmons, Of this meagre fare, the first alone, Iti 
fact, applies to the principle of a public Register tbti 
others merely to the inconvenience arising ftom thi 
present system of our local registries. Mr. Coote 
and Mr. Pfeston agree in the first objection. I 
think it has been already convincingly answered> 
It has been admitted that some possible cases may 
be imagined, in which it tnight have been better 
that an idle or extravagant son should have been 
for a time ignorant of the amount or estont of bis 
expectancies. With respect to the other argument^ 
as to the nuisance of the present Registry, and the 
confusion that would arise, (and that would arrive 
long before the expiration of the period allowed 



by Mr. Preston,) no one could be so bold or bo 
unwise as to deny this ; but no man in his senses 
could have thought for a moment of perpetuating 
the present system, which is so glaringly incom- 
plete ; and it is seriously to be lamented that a per- 
son of Mr. Preston's weight and importance should 
have given a hasty opinion on such a subject as the 
present, or that, having thoroughly examined into 
the expediency and the probability of establishing 
an effectual Registry, and having arrived at the con- 
clusion that it was not to be effected with safety, he 
has not given to the world the reasons by which the 
' conviction was worked. As it is, Mr. Preston's 
opinion must be judged of by his reasons ; and but 
that I thought, in discussing the question, it would 
have been uncandid to have concealed his opinion, 
I fairly admit I should not have thought it worth 
while to notice his opposition. 

I trust the foregoing observations will be found to 
contain a fair statement of the leading arguments 
for and against the proposed measure — one which I 
consider is the most important of all the contem- 
plated reforms in the laws of real property ; and I 
shall conclude by stating, that I look forward to the 
establishment of a Public Register, as the means of 
substituting certainty for uncertainty, and security 
for danger, in the enjoyment of real property. 
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OUTLINE OF A PLAN 



FOR 



A GENERAL REGISTER. 



One general Register to be established in London^ for Eng- 
land and Wales. 

England and Wales to be divided, for the purpose of the 
register, into districts. 

Each district to consist of one county ; or, where it may 
be thought convenient, of two or more counties ; or of part 
of a county in some cases^ as in that of Yorkshire, 

Every document affecting land (with the exception of wills^ 
conveyances to the assignees of bankrupts and of insolvept 
debtors^ judgments^ and Crown debts, and of such agree- 
ments, leases, and copyhold assurances as it may be thought 
proper to except) to be registered at length in the register 
for the district in which the land is situate. 

In every case, where the grantor does not derive title 
under a document before registered, the registered docu- 
ment to be indexed under a separate head, with a conven- 
tional designation (a number) attached to such head ; anfl 
the symbol to be written in the margin of the document, or 
indorsed on it by the officer of the register. 

Every document, where the title of the grantor is derived 
under a registered document, to be indexed under the same 
head as the document first registered ; and the symbol to be 
written in the margin, or indorsed. 

In every case the index to specify the date of the registry, 
and contain a reference to the book, &c., where the docu- 
ment is registered. 
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ProviBion to be made for cases where it may be desired to 
bring together, as to future title, separate properties, or 
separate interests in the same property, by a power to indes, 
under an existing symbol, documents conveying any pro- 
perty or interest, the title to which is aot derived under the 
document first indexed under that symbol. In such cases, 
if the grantor derive title under a registered document, a 
reference to be entered, in the index into which the docu- 
ment i^ jiitrp^upNt ^h^ syqijbql attached to (he Registered 
document under which the title is derived. 

Provision to be mada fos the sepuation of titles, by a 
power to index, under another symbol, any document afiect- 
ing part only of property, the title to which is indexed under 
an existing symbol, or a partial interest in property held 
under a registered title. — An entry of the transfer to another 
symbol, to be made under the original symbol. 

Wills affecting land, to be registered at length in a re- 
gister for the whole kingdom ; and to be indexed by an 
alphabetical list of the names of the lestators. 
' Conveyances by devisees to be indexed, at the option of 
the grantee, either under the symbol of the prior registered 
title, or under a new symbol, and the subsequent title to be 
indexed accordingly ; but the validity of the registration not 
to be afiected by mistake as to the symbol of the prior title. 

Where the conveyance by a devisee shall not be indexed 
onddr the symbol of liie prior title, a reference to be made 
from the symbol of the prior registered title, if any, to the 
new symbol ; and the new symbol to contain a reference to 
the symbol of the prior registered title, if any. This provi- 
sion to be by way of direction, and the validity of the regis- 
tration of the conveyance by the devisee not to be a&ectsd 
by non-compliance, or by mistake as to the references. 

References to be made from the index of wills to the 
■eymbola upder which the titles derived under each will are 
indexed, 

• . Similar provisions to be made with respect to convey- 
ances to the assignees of bankrupts and of insolvent debtors, 
and to conveyances by them. 
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Upon t^ie regiitratioD of conveyances by hejra at law, an 
entry of a claim of tlvicent to be maile in booka to be kept 
for that purpose, with a rererence from such entry to the 
symbol under which the conveyance is indexed. In cases 
where the claim of descent has been before entered, a simi- 
lar reference from the entry to be made, upon the registra- 
tion of aoy conveyance by the heir at law> 

The provisions as to conveyances by heirs at law to be 
in other respects similar to those relating to conveyances by 
devisees. 

Power to be givep to index assignments of charges 
created by will under new symbols, without making re- 
ferences from the symbol of the prior registered title to the 
new symbol, or from the new gymbol to the symbol of the 
prior registered title. In such c^ses, references to be made 
from the index of wills to the new symbols, as before pro- 
vided in otber cases. 

In order to provide for cases where the description of 
the laniJa charged by will may be general, or where the 
party entitled nwiy not know in what district the lands lie ; 
power to be given to register assignments of charges by will, 
in a department of the register connected with the register of 
wills, and without reference to the division into districts; 
such registration to be indexed under heads, to be referred 
to by the index of wills, so as to give a reference from each 
will in the index to the head under which the charges created 
by such will are indexed. 



Every document, placed on the index for the district under 
a new symbol, will thus form the root of an indexed title, 
which will afterwards be carried on under that head, until 
transferred to some other head, under the provisions for 
uniting or separating titles. 

It remains to provide some mode for connecting the 
registered title with the title prior to the commencement 
of the Register ; and this is proposed to be effected by an 
alphabetical index, for each district, of the names of the 
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granlors in the documents with which the registered tides 
will commence, with the symbols annexed, and a reference 
to be made to this alphabetical index in the index for the 
district, whenever a new title is entered. 

What has been said, may be considered to embrace all 
the points essential to the proposed system of Registration. 

The annexed Table contains an example of an Index to 
a registered title. 

It contains seven entries : — 

1. A Document first registered under the symbol 
where there is no prior registered title. "' 

2. A Document whereby a partial interest in the 
same property is transferred by a party not deriving 
title under a registered document. 

3. A Document subsequently registered, where new 
parcels are not introduced. 

4. A Document where new parcels are introduced, 
not derived through a registered document. 

5. A Document where new parcels are introduced 
from a registered title. 

6. A Document where parcels are transferred to 
another symbol. 

7. A Document where the grantor claims imme- 
diately tinder a devise or by descent, or under a convey- 
ance to the assignees of a bankrupt or insolvent debtor. 

The columns on the lefl page of this Table are intended 
to, include all the entries which are proposed to be made 
essential to a valid registry. 

For the purposes of explanation and convenience upon 
the investigation of title, it is proposed that columns shall 
be added,. in which the ofiicers of the register shall be di- 
rected to enter the date of the document, the nature of the 
document, the names of the parties, copies or summaries 
of the parcels, and notices of wills, descents, and convey- 
ances to the assignees of bankrupts and of Insolvent debtors ; 
but the validity of the registry is not to be affected by any 
omission or ^rror of the officers in making these entries. 
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The columns on the right pnge of the Tiible, conlnin 
examples of these entries. 

A provision is proposed, that upon the sale of part of 
property held under a symbol, the vendor shall be at liberty 
to require the conveyance to be transferred to a new symbol, 
and a specification of the parcels to be entered under thd 
original symbol ; such specification to be concluBivei as far 
as regards the effect of registration, so as to relieve the par- 
ties, who may subsequently investigate the title to the pro- 
perty continuing to be held under the original symbol, from 
the necessity of inspecting the deed by which the property 
previously alieDed and transferred to another symbol has 
been conveyed. And a provision having the same object, is 
proposed to be applied to cases of conveyance of partial 
interests. 

After the establishment of the register, the investigation 
of title will commence with a searcK of the alphabetical 
index of the names of grantors, in order to ascertain that no 
document affecting the title has been registered, or to obtain 
a reference to the symbol under which the first registered 
document is placed ; and, when required by the facta sub- 
sequent to the commencement of the register, aud before a 
reference in the index of the names of grantors to a rois- 
tered document, recourse will be had to the alphabetical 
indexes of wills and claims of descent ; and the alphabetical 
indexes of conveyances to the assignees of bankrupts and of 
Insolvent debtors, will be resorted to, where such a precau- 
tion is deemed necessary. As to the subsequent title, nd 
searchers, involving risk of failure, either by the solicitor or 
the officer of the register, wilt be necessary, except as to 
wills, and conveyances to the assignees of bankrupts or in- 
solvent debtors, which, comparatively, will occasion littld 
difficulty. The searchers of the alphabetical indexes, or th& 
symbol attached to the title deeds, will lead to the proper 
head in the index for the district, or (in cases of title to d 
charge created by will) to the head under which a ch&rge 
registered in the general department is indexed. 
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Speoi^ provisiaos will be necessary as to judgments, and 
debts to the Crown. 

la 911 cqseBr^lltra title has been established on the register, 
by baying been placed ppder a symbol in tbe index, (except 
where the cppvey^pce istakep from t^ devjsee or faeir at law, 
pr hom the assignees of a bankrupt or insolvent debtor,) it 
will be pB^enti^I in order tq the registration qf a document, 
for file party registerii)g to be acquainted ffitb th^ sytflbol- 

Wbere the title prior tp the cominencem^nt of the register 
is known, tberp will be no difficulty, as the alphabetical 
index of names will lead (Q the symbol ; and if t)ie party be 
in posse^siqn Qf any 4ocv))nf ntary evidence, th^ symbol will 
pecesssrily appear. In pases also wh^re the title is kuowif 
to bp derived under a cojiveyance fron) a devisee or heir at 
law, or from the assignees of a bankrupt or insolvent debtor, 
a search for the will or claiiq of descent, or for tbe convey- 
^ncf; to the assignees of the bankrupt or insolvent debtor, 
will lead to the registered title. 

But provision must be made for cases (however rarely 
they can occur '^ practice) of a total want of documentary 
evidence and ignorance of title.' 

For this purpose it is proposed, that, as a directory to 
symbols, books shall be kept containing entries of the sym- 
bols te^stered, and such particulars as may enable the 
p£cers of the register to search for the symbol attached to 
|iny property which may be the subject of investigation. 

There are other pases in which the directory to symbols 
wiltb^ usefuL Ip cases of general description, and where 
the evidence of seisin in the parties from whom the title is 
supposed to be derived is defective, a search of the directory 
will enable the investigating party to ascertain that there is 
po pther registe^d title. In like manner, the directory may 
be resorted to where there is any imperfection in the evi- 
dence of the state of the title at the time of the establish- 
fuept qf tbe register. In such a case, a search of the direc- 
tory will ascertain that there is no registered title prior to 
that of the grantor, whose name will be searched for in the 
alphabetictd index. 
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Provision is proposed to be made for cbms of diapoutioii 
of property without knowledge of the symbol of the title, 
and where tbe time necessary for a search may not be 
allowed, by authorizing the entry of a caveat against acts 
by the grantor For a Ume (o be specified. 
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ADDENDUM. 



It is not to be esseDtial to the valid Registration ot a Con- 
veyance by an Heir at law, that the entry of the claim of 
descent shall specify the nature of the claim ; and error ia 
any of the particulars, which may be stated in the entry, is 
not to vitiate the registration of the Conveyance. It is to 
be sufficient, for the entry to state generally, that the party 
makes a claim by descent. 

The provisions as to entries of claims of descent, ere not 
considered essential to the proposed plan. If it should be 
thought better to omit these provisions altogether, it must 
be made obligatory to index a Conveyance from an Heir at 
law under the symbol of the prior registered title, if any ; 
or, where the Conveyance shall be indexed under a new 
symbol, to make a reference from the symbol of the prior 
registered title, if any, to the new symbol, with a reference 
from the new symbol to the symbol of the pnor registered 
title, if any. 
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